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            MR. BURNHAM:    Well, thank you, everyone.  I caught Mark with his          

breakfast in his mouth, so I won't ask him to speak first.

            Thank you all for coming.  I think the acoustics are going to work

here.  This is the second of these sessions that we have done, and the last one worked surprisingly well without anybody giving any prepared remarks or being asked to present anything.  The way these work is we have an agenda that we've sent around.  You probably all have had a chance to look at it.  It's in front of you.  This event is exploring the relationship between some of the recent public policy initiatives and the impact that those might have on innovation, and all of us here I think have a stake in innovation in one way or another.

           There are four fairly diverse groups represented here.  There are

academics, which have been studying the evolution of innovation.  They've been studying public policy and its relationship with innovation, and we also have public policy experts, people who are lobbying either for corporations or for think tanks down in Washington.  We have entrepreneurs and we have venture capitalists.

           And so our goal here is to bring those four diverse groups together 

and to have a conversation about what's happening, how the market is changing, how the environment's changing, how those changes have an impact on the policy frame work that exists today, what the new policy initiatives are, how those might impact the opportunity to innovate in this economy.

           There are a couple of ground rules.  One is that we really would

like people to remember to turn off their cell phones so that we can have a fairly uninterrupted conversation.  We will be transcribing this event as we   did last time, and we will post the transcription, so that means a couple things.  First, it means you don't really have to take notes.  The entire   event will be transcribed.  If there's something brilliant that you heard, you'll be able to go back to it and get to it and refer to it.

           Second, it means that the things that you say here today will be 

public, so please don't share with us anything that is proprietary or anything that you wouldn't want to be out there in the marketplace.  There are three basic sections we're going to be talking through.  The first section will frame the conversation.  We would like to frame the discussion as an innovation problem as opposed to a justice problem or a global growth problem or any other frame work.  We will then move into talking about copyrights and patents - how the environment around those has changed and how that impacts innovation. In the afternoon, we're going to talk about regulatory initiatives and everything from the discussion around telecommunications and Net Neutrality, to all of the malware, the effort to control and manage the web and a lot of things that are going on on the web.  So that's the basic frame work.  We'll take a break at 12:30 for lunch, and we'll spend an hour at lunch.  Come back here at about 1:30.  

           Does anybody have any questions?

           MR. WILSON:    Brad, I think you should also make a point that we 

don't want anyone to dominate the conversation, but we also don't want anybody to be shy.  Last time there were three or four people who had made it through most of the event without speaking, and so we picked on them at the end of the event so everybody had a chance to hear from everybody, because that's really what this is ideally going to be.

          I'd say there's probably five or six people here who were at the first

event, not including us, so there are a few people who have done this with us before, but I think for most everybody, what I would just say is we'd like to hear what you think and try to make the thoughts relatively brief so that we can have a lively discussion.

          MR. BURNHAM:    One of the more interesting challenges today will be    given the diversity of the representation here, getting the academics to speak in declarative sentences and getting the entrepreneurs to count to 10 before they jump in to object, and so hopefully we'll accomplish that.  So just as a way of talking about the framing of this issue, I was recently at a conference that Yochai was a principal sponsor of or, you know, I don't know what the right term is.  He was a part of putting it together up at Yale.  It was called Access To Knowledge, and the framing of the discussion at that point was how access to knowledge can be, should be a natural human right, and what the impact on the limits acknowledge to knowledge have on global development, you know, that sort of north/south issues and a very, very broad and ambitious agenda.

          I think today what this group wants to focus on, what we'd like to    focus on is how regulatory policy, how public policy generally has impacted

innovation.  So obviously the entrepreneurs and the venture capitalists have 

a stake in that.  I think that it's possible that traditionally entrepreneurs and venture capitalists have come from a very different place than academics and policy people relative to how you solve for problems of innovation.  They tended to say just let the market work and it will work itself out.  And the policy people perhaps are much more willing to intervene or propose interventions that create structure.

          And what's interesting about the moment that we live in today is that

neither of those seems like it's going to work by itself, and so we're now

thrown into a situation where we have to sort of work with each other to 

find the frame work that is going to be.  So the way I'd like to sort of

start that is to ask maybe one or two of the venture capitalists to talk

about how their business has changed over the last couple of years.  And the

way I would think about it is 20 years ago, 30 years ago, when the folks at

Ray's firm were part of creating the first venture capital group at Venrock

or one of the very early venture capital groups, they were investing in

infrastructure.  They were investors in Apple computer.  They were investors 

in a lot of chips and routers and telecommunication systems that created

the infrastructure that we now have.

          At that time, there wasn't a lot of -- venture capitalists were very

apolitical, because they were able to work in a vacuum without really having

much impact on public policy.  Today it appears that a lot of the more

interesting opportunities in  venture capital are taking place at the    

application layer.  So we're assuming the commoditization of the technology

infrastructure and ubiquity in connectivity, and we're beginning to explore 

what you can do with that.  And so all of the most visible successes in

the venture capital world, things like Google and Yahoo and Ebay and Amazon

are all riding at that application layer.  They're not fundamental

technology innovation, they're using that technology.

          So the question -- and maybe I'll just pick on Greg to start this,

because Greg is a guy that I have known for years from AT & T.  He comes out 

of Bell Laboratories.  He has a number of patents to his name.  So he's an

inventor and an engineer, and now, most recently, he's made an investment in 

an internet gaming -- online gaming company called Internet --

          MR. BLONDER:   In Game Advertising.

          MR. BURNHAM:    In Game Advertising, which is absolutely a services business that rides on top of this infrastructure.  And you've also recently written a piece about how it no longer quite works for a variety of reasons.  So what's changed?

          MR. BLONDER:    Well, I guess a couple of things.  Let's start on the    intellectual property side just to connect into that.  Right now there are a couple of deep issues facing us.  One is that patents no longer provide a guide to success when you invest.  The patents often issue after you've sold the company.

          There are multiple patents which collide, and so you're not sure whether you have the freedom to operate.  You have a situation where injunctive   relief is waved in Washington and    pulled down and waved again, and believe me, a small company cannot afford to face something like injunctive relief when you're trying to build a company.

          So there is enormous uncertainty in the technology sector driven by the patent world, and uncertainty is the enemy of venture capital.  It's why we    all get paid a lot, because if it was easy, we would all be investment    bankers.  The intellectual property side is really very scary.

          The next area I think is I think the collapse and the intermingling of    formerly disparate businesses, which is one reason why venture capital and

innovation is in the public eye these days.  It used to be you built a router    somewhere and we've had debates over ATM versus ethernet which we thought were important, but really no one else could care a flying leap about.  But now the problem is it's very likely that a little company that's been sponsored by venture capitalists is changing the rules of the game of copyright.  Changing the rules of the game who publishes content.  Changing the rules of the game of what kind of information leaves the government of the United States and is up inside of China.  That didn't happen before very often.  Not in a direct way, only in an indirect way.

          So we find ourselves thrust sometimes in the forefront of very

controversial issues.  And if I speak for my life sciences team, it's even   more controversial, because we're beginning to touch on what it means to be human being, how life is created, how life is defended, and where the future's going to be.

          And so we used to be a back water of relatively unimportant-to-the-outside-world activities which only indirectly effected the world, and now we are directly -- and I will tell you that when I have conversations about this    with entrepreneurs, it's the last thing on their mind, and I think that's very    dangerous, because they almost never are cognizant of the likely impact of    their decisions.  Almost never.  And I think that's a danger.  And I think we as board members who are trying to provide that kind of guidance are helping, but we're not as helpful as we can be.  It's definitely a lower priority I'd say in most investments.  Go in there.  Make some money.  Go in and get out.  And worrying about the public policy consequences is a side-effect.

          MR. BURNHAM:    Habib, have you seen your business changing?  Are you    investing more in application level services now than you were 10 years ago?

          MR. KAIROUZ:    The answer is absolutely yes.  So the old business   where we used to invest in communications geared to the enterprise of carriers and enterprise software applications, it's matured.  It's consolidating.  We know who won the battle.  And new innovations either coming out of those companies or from eSolutions that end up being owned by (inaudible).  So to a large extent our investments are going into these applications and services.  Maybe in certain areas of wireless, we've been investing in some equipment and major technologies continue to build out the infrastructure.  But the land line    infrastructure is pretty much set.  We've been decreasing patent protection for the last decade, and I would say today, most of the VCs that we work with, including ourselves, have very low reliance on looking at patents and frankly even pushing our companies for patent protection.  We just think it's very difficult to bet on that to build a business.  It's very difficult to avoid coming in and writing -- do an end around your patent, and frankly, I don't know how to protect it.  I don't know how to watch out for all these companies popping up all over the world and building technologies around them, whether it's in India, China or in the United States.

          I would say the argument would be different in health care and biotech    where the risk return equation, in my mind, doesn't work unless you have a    patent protection at the end of the cycle.  No one's going to invest $100,000,000 to develop a drug that doesn't have a likely success at the end.  So that's one area where I see    that patent protection is still critical, and everybody expects it, and the entire investment premise is predicated on being able to have some protection over it, if you actually get the drug.

          But all the other sectors have changed significantly, and I would say    probably every single company out there I don't see anybody caring.  The only    people that we see screaming about patent protection are the people who are seeing their business models being threatened.  So traditional media companies screaming about protecting their content, traditional distribution companies screaming about when other people are coming in with a new way of distributing content.

          MR. BURNHAM:    Let me pick up on that, because we have Jeremy here who represents sort of the transitional media company, because they have, at    least recently, been moving pretty aggressively into what I would think of as new media with investments like MySpace or purchases like MySpace. There you've got -- you probably have arguments within News Corp on both sides of this, that there are people with the users generating content at MySpace where you see yourself as a cultivator of community, and let it kind of run, but you're probably looking over your shoulder thinking gosh, am I going to get -- are there liable issues here, or am I going to have copyright issues with people    putting stuff up.  How do you guys think about this?

          MR. PHILIPS:    I think it's an interesting point.  I think there are    really two answers.  The first one is that clearly we are careful about how MySpace has managed those kinds of issues, and I think it's now MySpace has done a good job of sort of getting ahead of some of the issues that have been raised.  Probably a lot in the press in the last few months, and they really sort of got ahead of those issues, and I think people now understand that when you're dealing with huge generation of content, the content is very diverse, and not all of it is content everyone loves.  But that's the nature of the systems.

          And so we're really -- I mean, we put enough systems in place and with

some very high focus, and now the ecosystem works as it works and the content, it's content that, you know, works for the user group. I think across the company, though, we don't broadly suffer from sort of the issue you're talking about so much, which is a battle between groups, because it's something which is    always been true at a diversified media company.  I mean, News Corp, I think it   would be true to say has sold more DVR boxes anywhere in the world than any    other company, and yet we've obviously got a big network television business.    

          We own TV stations.  We own the Fox network, all of which, you know,    traditional commentary always says is very much threatened by the DVR and the    recording of programming.  And I think that in order to run a business like this globally, which is diverse, you've got to just take the view that each part of the business is going to compete as it competes, and the fact that there's potentially issues of the edges and so forth, it is what it is.  And so I don't think we spend an enormous amount of time worrying about it.  

          I certainly don't think that there are too many people in the company who are concerned that MySpace is threatening our business.  I think it's been an incredible boost across the company, and the parts of the company that produce the most traditional mainstream media content, video content, which is particularly Fox, have embraced MySpace the most, because they see unbelievable boosts for our programming when they promote it on MySpace.  X-Men III, you know, a couple million people became friends of characters of X-Men III, and we think that boosted the box office a lot.  Similarly with the O.C. and television    programming.

          So I think net in net, the tensions that exist which you raise, which are real, really have generally been thought of as very productive.

          MR. BURNHAM:   Yes.

          MR. TAPLIN:    I'd just like to kind of object in a friendly way to    your initial supposition, which was that we're letting a world commoditize infrastructure, ubiquitous connectivity, and I quite frankly think that's not a given.  I think we do live in an -- at least in the United States, we live in    a telecom duopoly, and clearly the  notion that for me a lot of the great business stories in venture capital in the last five years were built on that    basis, i.e. obviously Google could never have existed without Linux.  If they    obtained server licenses on 800,000 processors, their business model would look very different than it does now.  And if they hadn't had access to all this dark fiber and all that ability to ubiquitous connectivity.

          But the day when AT & T or Comcast starts changing different levels of prices for different access to a network to a company like Google, their business will change overnight, and that could completely screw the model, and could screw the model of any new start-up that wants to start  serving content or any other application into these networks.  And you know, some of us have lived for 25 years with cable television, true monopolies in our markets, and know what that means, where the gatekeeper extracts all the value.  And you know, I don't think it's a given that we won't be going back to an old-fashioned cable television model in a broadband space.

          MR. PUTALA:    If I can pick up on that.  When Greg's old team AT&T came off the field, you lost really    what was the counterweight in Washington to all those forces with the telcos and the cables who are now essentially you kind of started your point about was venture capital represented in Washington.

Well, AT & T classic was a surrogate for the very battles that Jonathan points out.  That's the other.

          MR. TAPLIN:    Bell Labs was able to innovate because they knew where they were going.

          MR. EVSLIN:    I think just to pick up on Jonathan and Chris' point, I  think we're in very, very dangerous times from a regulatory point of view, and usually as an entrepreneur, I try to ignore all that stuff and hope it will go away, and to an extent, when the lobbying arms of AT & T long after Bell Labs was gone, the lobbying arms of AT & T and MCI brought the RBOCS to a stand still, which was constructive.  But I think from the nation's point of view and from an entrepreneur's point of view, that balance disappeared.  And it's incredible the ground that the bells have gained in the last year and how much embolden they've gotten by what has happened.

          So just -- I'll be brief, but to frame the issue a little bit, I think

that what is happening is that through legislation and regulation, the Rboxes are trying or the AT & T with small    letters is trying to impose a regime on

the internet which is more dangerous than whether there's some transfer of 

revenue from Google to the carriers, because the way that the internet works   today doesn't support the way that charging would happen.  Or to flip it over, if you have to examine every packet on the internet, then you don't    have the internet anymore.  Not only because you slow the patents down -- the packets rather, but also, because now the networks become application aware, and we get back to that wasteland that's the telephone network where you can't introduce a new innovation unless the network becomes aware of it.

          So I think we say as a society, as well as in our selfish interest as    entrepreneurs and CVs, we gain from the neutral internet.  How do we preserve    that neutral internet against this?  In the United States, by the way, this is    all US, because it's not much of a problem for other places, but from a  legislative and regulatory onslaught that we're having now.

          I think part of the answer is to understand what may be motivating AT&T and Verizon, which is they've made an enormous investment in replicating the cable model as a new revenue source, since VoIP is hollowing out the profits    on their voice model.  But they conversed with an obsolete model.  The cable model's about to fall apart.  The content providers are bypassing the fixed distribution system and going directly to the web.

          So if you don't want to face another hundred million dollars in    write-offs if you're those companies, how do you slow that down?  Or you    break the internet, that would slow that down.  And I'm not a conspirator.  I don't like to imagine conspiracies.  I'm not even sure they've even thought    this out, but that's what their interest is, and that's the way that they're working.

          So then I think a question for all of us is should we be pushing very    hard for some sort of Net Neutrality legislation or regulation?  And it's pretty clear it would have to be legislation at this point if we're pushing for anything.  The danger in that is that since they're such effective manipulators of the legislative and regulatory scheme that we might find out that we're worse off.

          Suppose that all networks had to be neutral, and so every entrepreneur    had to wait on line for five years in order to get their neutrality permit to    prove that their new application was neutral.  That would be just fine, and    do we really want networks to be neutral?  What if the market wants a special purpose network for something and someone can provide it?  The market is good to make those decisions and I trust it, but exactly as Jonathan was saying, we don't have a market in the United States, we have a duopoly.  In some places we have monopolies and in some places we've prevented in parts of rural Vermont from where I am from having any service because of the cherry picking by the duopoly and the city.  So nobody can come into the rural areas because they can't get through the duopoly to get any of the revenues from the more urbanized parts of the state.

          So it's not even that there are always two choices, but there is the    iron control of duopoly.  It's a danger to us.  It's hurting the level of service we get today, even with an    internet which is still neutral, and it   presents a danger that we won't have an internet that's neutral or that fosters    innovation to get to your point.

          MR. BURNHAM:    So I will accept the criticism that my description was a little cavalier in saying that we have a commoditized infrastructure and   ubiquitous conductivity and that that is at risk.  Gigi wanted to say something.

          MS. SOHN:    I want us to take a step back because we're starting to get into the weeds of something we should get into the weeds of, but I think    there's a much bigger question there.

           My name is Gigi Sohn and I run an advocate organization in Washington    called Public Knowledge, and we work both on the digital copyright issues and also on the open internet issues, so we see what's going on every day, particularly on the Net Neutrality. But I think the bigger question is this, you have the incumbent regulated companies, the bells, cable, Hollywood, the according industry investing unbelievable amounts of money in Washington.  I think I read somewhere that the bells are spending like $1,000,000 a day on advertising and lobbyists.  They have bought up the republicans and the democrats.

          The tech community, which is our ally I would say on almost 100 percent of everything we do, I don't know if they invest a 10th of that, and the    question to me is when do the tech companies, who have a greater market cap than these incumbents and incumbents use the regulatory process to protect their incumbents.  That's what they do --

          I used to be a person years ago who used to think, you know, go to the    government and ask them to help out the public, and then I learned how it really worked.  That companies go to the FCC, which is a beholden agency, and ask them to protect their business models.

          But I think the basic question is will the tech companies rise to the    occasion and start to really play in the public policy?

          MR. BLONDER:    Just to pick up on that.  I'm actually not that worried about the monopoly or duopoly, to tell you the truth, because I think that's a false division.  The fact is, while it is true there is the monopoly or    duopoly in most areas, the consumer, through the innovation process, has a great deal more choice.  If you don't like your video on demand service from Comcast, get Netflix.  If you don't like the fact that someone's going to charge you more for a two megabit per second download system -- I've had six companies come to us, they're doing overnight delivery of video, which appears the next day, and support, so you don't even pay a fee.

          And what happens is this is like people's express with the airline industry.  It doesn't take much to force the industry to behave properly.  And I can give you dozens -- I mean, I got bottled water here.  There's a monopoly on water in New York City,  right?

          I am concerned about places where innovation cannot provide alternate    solutions.  Different.  Obviously Netflix is very different than video showing up on your computer through the internet, but from a consumer point of view, it gives you a choice.  The only place I'm concerned are things like the Digital Millenium Copyright Act and other things like that which affect Netflix and affect DVR boxes and affects -- I mean, it's the ubiquitous block on innovation.

Those are the ones I'm very concerned about.

          Although I would much prefer that there's a Y max network out there 

too and three choices in town.  I actually don't think at the end of the day   that's the best knowledge, since you can only fight so many battles.

          I think it's incumbent on us to pick the one or two that if you win,    the rest take care of themselves through the free market process rather than just kind of railing against all apparent insults and concerns, which I think is a great mistake.

          MR. BURNHAM:    Can't we kind of organize the catalog of concerns?  I    mean, the copyright and patent issues, and that's where the Digital Millenium   Copyright Act and all of regulations and where all that stuff takes place, and then we have the whole Net Neutrality discussion which has to do with figuring out whether or not we have a monopoly, duopoly, or whether there is an opportunity for innovation.  Larry, can you sort of organize this  for us?

          MR. LESSIG:    Let me start by responding directly to that point,    which is I think unfair in that it's pointing to examples of innovation that have been produced by exactly the environment that's under threat.  So this is the reason I was very interested in meeting at this group, because there's dynamic here that I think we need to focus on, and that dynamic happens inside a venture capitalist's board room, and the venture capitalists sit there and they  say, "Well, we know in five years when this product is done, there's going to  be an infrastructure where one or two people call the shots about what runs on the network.  And in that world, do we think that our product is going to have a shot?"

          Now some products will because they won't threaten the business model   of the one or two entities that control the network, but the whole point is that the extent that you got business models that aren't really in the interest of the network, the venture capitalist I would think would say, "No, the risk is too high, so, therefore, we're not going to be investing in these products," and    therefore, when you point at things that will be the competitors of the network, they won't exist because they won't have had the investment to actually make them exist.

          So this is the way in which I  think that the Net Neutrality debate    really needs not just money, as Gigi says, but it really needs the perspective of the VC community to talk about how the expectations about market structure affect the decisions to invest in certain kinds of innovations versus others, and I think that's the missing part of the Net Neutrality debate.

          It's too filled with liberals like me making it sound like this is    all about loving your neighbor in an equal way in some weird sense of that,    rather than some business people  talking about how this is choking a huge potential of the value of this network and it should be a Republican issue, if they weren't all bought off.

          MR. ASKIN:    When Gigi says that the tech community hasn't risen to its level of obligation in DC, I kind of think that they have, at least in the past year or so.  You do see Google and Yahoo really trying to supplant the old AT&T and MCI forces to counterbalance cable and telcos, but we haven't seen the VCs serving as a lobbying force behind that.  And they come with a much broader perspective, and a lot more sort of lack of bias when they confront the government, and I don't know why, I think in their entire history, they've never really been a major policy --

          MR. HEESEN:    Well, on this issue, I'll tell you, we have not gotten from our community a strong, strong sense by any means that this is an important issue.  I mean, you --

          MR. ASKIN:    I think Larry said it great there.

          MR. HEESEN:    I'm telling you right now, when we go to our board, we    sit down with 27 to 30 venture capitalists and we chart out exactly what are the issues.  This is not one of them, and I think a huge reason is is that a venture capitalist does not look inside the company and say in five years where it's going to be.  They're looking at it -- frankly, I think they're looking at it from a shorter term.  If we were looking at things like that we'd never invest in life sciences, because you have no idea what's coming out of the FDA and out of CMS.  You wouldn't be investing in energy today because talk about it in    trench bureaucracy.  The energy companies are going to basically destroy a lot of what we're trying to create.

          So I don't see that that as the issue.  I don't see the venture capitalist community basically coming in and saying "you got to keep this totally free or we're not going to invest," because we consistently invest in areas that are heavily regulated and highly questionable where the money's going to go.

          MR. ASKIN:    But as a community, you should want the broadest array    possible, and how do you plant a seed for a policy framework that's going to    allow you for the widest array of potential investment down the line.  That's to build this community that engages on policy.

          MR. HEESEN:    Well, I think part of it is also because fewer and fewer venture capitalists are basically in this space anymore.  And as you 

know --

          MR. BURNHAM:    In the telecom or information technology space?

          MR. HEESEN:    Yes.  Because what you're saying is the companies can    create themselves today without venture capitalists.  It's gotten so cheap that    you can create a lot of these companies without venture capitalist funding.

          So you're seeing venture capitalists going into other areas, and   I'm questioning whether there's still interest in this sector, but I don't see it as great as it used to be in the 15 years that I was in it.

          MR. KAIROUZ:    I would say that there's something that's fundamentally changed in the last five years.  We used to invest in equipment companies for example that sold (inaudible) or we used to invest in applications    distributed into the homes, and we needed to get an agreement on the Comcast or Time Warner, otherwise it doesn't matter, because we could never sell the business.

          That has fundamentally changed.  The balance of the power has shifted,    and I disagree with the point about the access.  I think the gates of access have opened completely.  We can get to the home through the wireless infrastructure, through the satellite, through the electric network, through    the phone network, through the cable network.  As long as we have six or    seven people to negotiate with to get the access, we're going to get them to    compete against each other.

          It used to be you only had one or two players, and they often –

          MR. TAPLIN:    How are we going to get a two-way six megabit signal to    the home -- an interactive, symmetrical, six megabit signal to the home, other than through fiber or cable?  Don't talk to me about wireless.  Don't talk to me about satellite.  It's nonsense.  I've been waiting for 20 years for people to    bring data over electricity wires.  It never happened, and it won't happen    because, we had a bill, you know, the CLEX was supposed to be allowed into    the telecom space.  The incumbents completely screwed them.  There was supposed to be cable over builders.  Wall Street dropped what, a trillion and a half dollars on those pipe dreams.  And the incumbents always won and all that money disappeared.

          And so we're talking about the future, not the internet that exists    today.  We're talking about six megabit, high definition, interactive video on demand.  That's what the future is.  And there's only two people that are going to bring that to you, the telephone company and the cable company.

          MR. BURNHAM:   I think what we're hearing here is -- it's actually    probably very constructive for us to hear the perhaps naive optimism of the    venture capital community, that innovation -- we will be able to innovate our way out of this, and perhaps the overly alarmist position of the policy folks, which is, you know, yes, the internet is open today frankly because the carriers haven't figured out you -- haven't deployed the technology to control it yet, but they're just deploying the technology now and it's going to get worse.

          And so what we need to do is figure out where we agree, and there's    going to be -- you do see innovations in business model and even in  infrastructure deployment, like following the example we talked about a little bit earlier where they're trying to create a mesh network of shared wifi.  John, I think you make the point that that's not going to give us enough  band width, but you also see a lot of innovation in the IP pipe, and I think there probably is a little bit of naivety on our part thinking that as long as we get IP from the cable providers and the telephone company, we'll force them to compete with each other and get what we need, and what we need to do is figure out what position should we be taking given that.  Maybe we can get Jeff in here.  Obviously you thought a lot about this issue.

          MR. PULVER:    I think one of the issues we have to be careful about is not to let ourselves be disrupted as far as American society and our business, because while we're fighting all this, places in Asia have 25 to 30    megs in their house interactive right now, and they're going to 100, and oh,    by the way, we're still fighting on six.

          So I think we have to really look at the bigger pictures.  While these    are major issues nonetheless, but I think that when we look at what's going on, there's a lot outside the United States, and frankly, as we fight, our broadband penetration goes down in the rest of the world, and everyone else is competing and innovating.

          If you want to see great innovation, go to Japan.  Even Iceland and Korea.  Amazing what you can do.  And that's today.  And we're living in the past in this.  But when I look at what's going on, and when I look at Net    Neutrality issues, I can't decide anymore what side I'm on, because I thought I was on the one side.  Then I listen to all this crap and maybe I'm the other side.

          But I look at it differently.  In 1995, actually, '94, I needed to -- I was playing with interaction video back then, so I took it upon myself --    dial-up wasn't good enough, so I got a T-1 to my house, and I ended up paying the same rate as my mortgage, all right.  But I got -- and I ended up getting NYNEX was kind enough.  They did a trunk roll to my basement, because I was two miles and 200 feet (inaudible).  So I ended up getting a DS3.  And I've have it ever since.  And it works kind of nicely.

          And when I look at this whole debate about bandwidth and access, I    don't think it's necessarily people who over demand and are not willing to pay    and come up and get what they want.  I think it's really more of how we look    at it.  So in 1995, in the world without any government intervention, we had the    dial-up IP marketplace.  We had set up the internet in the United States for    some mean price called $20 a month.  Take into account inflation.  10 years    later, for about the same price point, we went from a dial-up society to a   broadband society.  No government  intervention whatsoever.  Best efforts internet certainly working well, and by the way, things like telephone over IP    and voice over IP work much, much better in this broadband world and we have absolutely no government subsidies to speak of to really create that.  Even though I wish we were at 100 megs to the house, we did make this transition.

          So when I look at this Net Neutrality issue, I'm really about looking about making sure the best efforts internet of tomorrow is no worse than the best efforts internet of today, and that I'm not going to have to pay a premium not to have my application not discriminated against where I'm not actually going to have someone sit as a gatekeeper, just like what apps work, what apps don't as a consumer.

          And I think when we look at what's going on around us, for me, that's my issue for Net Neutrality, to make sure they don't screw it up even worse.  And then I have to always worry about what's happening outside of America, because I just -- I find the debate funny almost but sad, because while we're fighting, everyone else is progressing around us.

          MR. BURNHAM:   I want to bring Yochai in, but one of the things that    are interesting to me is the number of times I sat with a venture capitalist    who said "I just got back from Korea.  You wouldn't believe what they're doing    there."  And they're looking at Korea particularly and saying, "Where do I    invest in the US?"  Assuming that somehow, someway we've solved this problem, and that we're going to have a bunch of innovation on top of the infrastructure.  Yochai, what would you say?

          MR. BENKLER:    Part of the problem is to separate out at least two   or three conversations going on.  There is one conversation that starts out    with the insight about AT & T leaving the field and that changing the lobbying setting, which goes in and I think is very important, and this is a uniquely good group to have a conversation to talk about that, which is there something about the way venture capitalists work that makes you, them bad at lobbying in policy?  And if not, what's the set of interventions that will actually bring    this perspective into the debate?  And I think that is important, irrespective   of how we end up resolving the question, of whether that focus needs to be the MCA, (inaudible) or Net Neutrality.

          And there's a separate debate, which is how the day was structured, of    whether Net Neutrality is the right conversation -- is the right intervention, and it seems like from the kind of conversation we've sort of flipped the day according to your agenda, but it doesn't really matter I suspect.

          MR. BURNHAM:   I give up.

          MR. BENKLER:    And on that, as long as we don't forget that we should    have I think at some point a conversation about venture capitalists.  The way they look at time horizons.  The way they look at politics.  The fact that they're not optimized like the incumbents with the regulatory systems, like Gigi suggested.  Whether there's anything that should or can be done to change that, because I think there's an enormously powerful voice that just is nowhere in a space that's really affecting your investment opportunities.

          Then there's the one question, just this one little point, dial-up    internet ran over common carriage, required carriage.  So it's not government subsidy, but it's a much stronger regulatory requirement, but of exactly the same structure as Net Neutrality requires, only much stronger and more complete.  And that was the very thin regulatory layer over which all of the explosion of the net, all of the demand that was created, all of the initial set of applications that were then able to bring people in to be able to spend on broadband.

          So this whole myth about we got here without regulation, why do we need regulation is a mistake.  It's because it was a form of regulation we were so used to, you wouldn't think of picking up the phone if you're in a regulated    network, at least not unless you do it.  But that's -- the particular form of regulation of Net Neutrality is a very, very weak, thin version of the form that was ubiquitous throughout the first decade of internet deployment in the US.

          MR. ASKIN:    I heard Chris Patalis say that at 3:00 a.m. this morning on Keyspan.

          MR. BENKLER:    I wasn't up.

          MR. BURNHAM:    Actually, I think it would probably be worth hearing what Chris is thinking on this.  Obviously EarthLink is a leader in thinking about what can be done on top of a utility network, because you don't -- I mean,    you basically pioneered the ISP business on top of the utility network, and now you're seeing that opportunity erode, and you're thinking about moving into municipal networks and things like that.

          Is there an alternative to this duopoly?  Can you create an alternative to this duopoly?

          MR. PUTALA:    We may be able to create some leverage which through --    we're playing a lot in the WiFi space building clouds over cities, and I think there's probably more of a complimentary aspect, because I don't necessarily see us getting to six megs symmetrical.  The initial roll out we'll be doing will be one meg symmetrical.  It's important.  It brings a lot of applications, but I really think that much of that is about negotiating leverage to get on to, you    know, one or both of the pipes into the house.

          We have one substantial agreement with cable providers that only happened because of government intervention, because cable never operated under    common carriage.  And the future of our commercial arrangements with the bell    infrastructure I think is solid for the '08-'09, but it gets -- as the bells    get bolder, and they will, absent a counterforce, that is all likely to change, and hopefully we'll have leverage of another complimentary network that will say, "Okay, well, we want to use yours, so we'll be nice and charge you approximately the same at the wholesale level as we sell to at the retail level."

          MR. WILSON:    Brad, does the sheer force of innovation and Moore's    Law and the fact that bits are bits at the end of the day allow us to develop    other technologies and other approaches to do with a one megabit network -- to    create close to the same experience on one megabit network what people get in    Korea on a 30 megabit network?  Can we use things like peer to peer, impression and other approaches, you know, essentially push technologies and other approaches to effectively get services deployed which appear ultimately to have the same utility to consumers as you would get in a symmetric 30 megabit network?  Can we engineer around this problem?

          MR. SEMMELHACK:    See, I think this goes to the heart of -- the    question as to why VCs don't see this as a threat.  I'm speaking as an entrepreneur.  I think we sort of have the same mind set, which is we can innovate our way out of every problem, like government I don't care.

          Part of it is a good thing, because, you know, as everyone says, if   I knew how hard this was going to be, I never would have done it.  Like how    much progress happened because of that.  And so as an entrepreneur starting a    company, I can say all right, should I get a patent or should I not get a    patent today, and almost always I say I'm just going to put the blinders on and just go, and I'm just going to count on my ability to work fast and be smart and thank God, and frankly, because the VCs are sort of our partners in crime in that, which is if the VCs start to get to rationale, they become bankers, in which case you go in, you have to look at every possible scenario.  Your credit.  All that kind of crap.  And I feel like -- and this goes to Larry's point, which is, how do you analyze venture investing?  And I think part of it is you can't.

          It's all we're going to do this, and as problems come, we're just going to innovate our way around it.  Because we think it's 100 megabits we need    today, screw that.  We're going to come up with something so it's one megabit.    That's how I look at it.  We're going to do it.

          And so it's cavalier on the one hand, it's naive on the other, and I    think what we're saying here now is that maybe it's not going to work anymore.  Now we're looking up from DC and we're saying, you know what, there's a big cloud on the horizon, and the entrepreneurs of the world are not going to have to ability to have this sort of blinded approach.  I don't know, but as an entrepreneur, you have to sort of assume --

          MR. BURNHAM:    So I think that you're getting at the problem.  Laurie.

          MS. RACINE:    Well, I think to just raise this conversation to a    slightly different level, I think we're talking about (inaudible) innovation as    opposed to really creative innovation.  And what's happening outside this

country, without the pressures on innovators and CVs because of the structures that say are in Korea or other places, it allows for innovation to take place without parameters.  In other words, without edges that are essentially closed.

          And in this country, what we're seeing now actually is an innovative    structure that is reactive, and there's a big difference.  It's kind of positive/negative, and there's obviously many different ways to look at it, but that's a problem, and I think that's what we're not addressing.

          MR. EVSLIN:    Brad, I think that is extreme important on what Laurie is saying and Peter's saying, in that I have to tell you, since I'm not actively an entrepreneur looking for your money anymore, first of all, we never tell you the truth, because we're never going to tell you there's this force that none of us can do anything about that may create the business plan you just invested in.  We'll skip that part of the logic.

          But we are I think in one of those times now.  So to Fred's question    can we innovate around it?  Yes.  But why would you invest in the country   that's spending all its effort on innovating ways around regulation when there are other countries that are innovating on the basic capabilities that are being unleashed by technology?  And the answer is you probably shouldn't.

          MR. BURNHAM:    So you're describing this as a national competitiveness issue.

          MR. EVSLIN:    Yes.

          MR. LESSIG:    I want to just add to that.  One of the venture    capitalists I asked this question to, "Why aren't you focusing on this type    of problems?"  The conversation I was having with Mark a bit ago.  One of the venture capitalists said, "Look, venture capitalists are structurally incapable of focusing on policy issues."  "Why?"  "Because we've got 50 projects on our table, and if a public policy comes along that makes a bunch of them no longer valuable, another 50 will appear on the table, and all we're sitting down and doing is focusing on where the returns are that we can get."

          So we'll look at things that seem to give the return that we want, and    there'll always be things out there that will give the return that we want.  We'll always have 10,000 more things than we can ever be doing.  So from our    perspective, the world continues to look like a 40 percent return world --    whatever the number is, however you want to look at it -- even though the total value of the economy is being eroded because we've got really bad investment policy decisions being made by the government.

          The other part about this is Americans love to sort of think of    themselves as pragmatic empirical people.  We just look at the way the world is rather than that sort of European ideologic.  What's so amazing about this debate is how idealogically framed everybody's understanding of this is.  So Yochai says let's not just forget the one fact that regulation was at the    fundamental layer of all the innovation around the internet.  The other    fundamental fact about this is when you look at Korea and France and Japan and    every other place that's succeeding in broadband, it is because there is    exactly that layer of regulation.  Yet, Americans look at this and say, "Oh my    God, we can't regulate the internet."  That statement is so idiotic.  And yet    the smartest, richest people in the world utter that over and over and over    again.  Why is it the case that we can't get even a recognition of basic    facts about what's going on in this debate?

          MR. ROTHROCK:    Because we're worried it will turn into FEMA and have    a disaster.

          MR. BURNHAM:    Let's not dismiss that too quickly, because I think --    that was Ray, right?

          MR. ROTHROCK:    Right.

          MR. BURNHAM:    The point there is that I think venture capitalists and entrepreneurs have historically been skeptical of the ability of government    to execute policy that ends up being constructive, and so they, you know, I think even within the Net Neutrality debate and look back on our experience    as an investor in an earlier life in CLEX, the experience there was we had the protections.  We had the regulatory regimes that allowed those companies to exist, but we couldn't actually manage it and we couldn't control it.  And so the question is -- push it back to Larry -- is there some sort of more elegant notion of regulation that you can imagine in this that would give us the comfort that it can actually be executed?

          MR. LESSIG:    Well, you should be skeptical about government regulation.  Absolutely.  It's typically a terrible failure in a thousand ways.  That's like saying my gosh, it's a really big danger, government regulation, so we're just going to assume away the other danger that's driving us to government    regulation, which is the corrosive effect of these monopoly power in this space.          So of course, we've got to figure out how government regulation should function here that learns from our particular brand of mistakes.

          So open access was a form of regulation that we thought would facilitate growth in broadband.  It didn't work here.  It did work in France and in Japan.  That's exactly what did it, right?  So why didn't it work here?

          MR. EVSLIN:    It wasn't implemented.

          MR. BENKLER:    It wasn't implemented.

          MR. LESSIG:    It didn't work in the sense that there are obvious games that were played inside of the telephone companies that made it so it    wasn't going to achieve the same effect.  So that is what has led I think   people thinking about regulation in the space to push for regulation almost in    a different layer, right?  We weren't trying to regulate the physical infrastructure and say "you got to open your doors and allow people to connect wires to your boxes."  But instead, we're talking about regulation that's trying to change the rational business model for broadband providers.

          This is what the whole thing is.  Make the regulation so the rational    broadband provider doesn't build a broadband on the assumption that it's going to play exactly the games that we're all worried --

          MR. BURNHAM:    Let's bring Albert in.

          MR. FERNANDO:    I was just going to mention, I mean, coming back to    events in innovation, if you'll follow me for a second, basically I think a lot of venture investors have seen that it takes very little money these days to get to profitability.  I think the impact for the US is that our advantage has always been we've had a very liquid venture capital market to sustain innovation.  What's happening outside the US is that folks are focusing on creative innovation, and I think that liquidity is no longer being a big advantage for the US market.  You're finding companies there that are worried about cool problems, not getting around six megabits or one megabit.

          And I think what you're seeing now that is our responses as venture --    I'm not a venture investor -- but venture funds, the easiest response is not to go to Washington to fight policy, but open a shop in Bangalor.

          MR. WENGER:    I think that's part of it, but I think part of it is   the larger attribution story,  which is it's all about attribution to the entrepreneur of overcoming something, of creating something, and there's very    little attribution to wow, the whole internet was created by a bunch of    scientists with government money.  If they sort of hadn't put those protocols    in place, we still wouldn't be anywhere with this kind of network.

          So I think that's sort of one of the fundamental issues, is that we love the story of the entrepreneur overcoming the obstacle.  We love the story of the VC picking right and backing the right entrepreneur.  And so the kind of base level regulation, our government intervention that at some point created that whole platform, gets completely sort of swept under in that story telling.

          MR. MORGAN:    But I think one thing that -- I mean, I see it as a    market structure issue.  So I think, I mean, and I agree, I think one the real    challenges that entrepreneurs have and VCs is that we're optimists.  We're    disrupters.  We're hackers.  We play offense, we don't play defense, and Washington you defend something.

          So I just see the structure as we have as just part of the market you're trying to disrupt.  I mean, we can look at amazing bandwidth in Korea, but you don't work in that market unless you work with one of the Chaibol’s  You go to the XXX family or you go to one of those families or you don't build    business.  In fact, they tell you what your market share is going to be.

          So we don't have that here.  The reason they have all that bandwidth and I worked with one of the families before, they told me I'd have 37 percent market share, and damn it, I had it five years in a row.  They funded the pipes into the apartment buildings they owned for their employees, all of which were    concentrated in Seoul.  So maybe they have access to extraordinary bandwidth,    but they don't have access to markets.

          MR. Rothrock:    Part of it may be suspicion on the part of investors,    speaking for this investor, these   answers aren't quite so simple.  People point to France or Korea with respect to their telecom's infrastructure, but boy, I sure wouldn't want to be France if you're talking about labor pool.  And the economics in Korea suck from an investor's perspective.  And so these things all interact.  They're very complicated.  And although it's the case that there probably are significant shortfalls in the investment community's relationship to policy making on the telecom front, innovation is messy, and the track record of the investment community in the United States is pretty good when it comes to overcoming what seem to be pretty insuperable obstacles.  But I remember 10 years ago sitting in Silicon Valley where the debate in a room like this would have been can anybody innovate around the Microsoft monopoly.  Microsoft is bigger than Standard Oil.

          I participated in that debate and remember thinking how discouraging it was from the perspective of investors.  How we were going to get around this, and how the government couldn't do anything about it.  They filed an antitrust case and it got botched.  But somehow innovation got around that.

          As I listen to telecom debate, I'm no expert in telecom, but I remember what the long distance telephone call used to cost, and now I can call anywhere in the world on Skype for free.  So it may be there's a duopoly.  It's not to say there's not a problem, but the suggestion that there's a straight forward regulatory solution to this that we can copy from an economy that's fundamentally different than ours, like Korea or France, is one that as an investment community, we're very skeptical of.

          MR. TAPLIN:    I would just like to say that first off, there's a very    healthy kind of libertarian bias in the venture community, which has been very    healthy, but this kind of    fundamentalist Adam Smith idea that all we need to do is get the government out of the way and everything will get solved I think is probably at the core of this debate, because from my point of view, Adam Smith meet Gordon Moore.  You know, Moore's Law is something different and it defies classic economics.  The fact that 25,000 man years would be spent building Linux for free kind of defies classic economics.

          So what we have to try to figure out is -- and I think what Larry is    saying is -- the innovative regime meets a very soft regulatory regime, which was called common carrier, and common carrier -- basically the change that the cable companies and then the phone companies got from the FCC to change from a telecommunication service to an information service was a very simple regulation that they all knew exactly what that meant and what they had to do and what advantage it would give them if they got that change made.

          To go back to the earlier thing, telecommunication service, which by the way, the federal courts said they had to do for purposes of government being    able to spy on your computer yesterday, is not hard for them.  They know what    it means.  It's not a big, tough, you know, Kevin Martin in your business    every day.  It just means you're running an internet network in which you can't mess with any packet, you can't slow down any packet, that's it.  And I don't see why that's such a hard hurdle.

          MR. EVSLIN:    As much as I think this is a crisis, I think that's the    wrong answer, Jonathan, because you have common carrier regulation because you decided to live with the fact that you have monopolies, and if we have to live with the fact that we have monopolies, then I'd be for common carrier regulation.  I might even be for it for a transition.

          But I think where government intervention has succeeded – and granted, different countries are very different -- but where it's succeeded, it succeeded by de-monopolizing.  By using the government power not to create a static forever regulatory scheme, but by using government power as was done in the UK, for example, to really force open access to be T lines to create a competitive structure which then doesn't require constant government regulation.

          So I guess I'm not ready to give up on my Adam Smith economics, but I do believe that we created these monopolies as a public policy.  Essentially you go.  We've got the remnants of them.  They're frightening.  They're very powerful.  Maybe they're wounded dragons thrashing around, but they can do a lot of damage while doing that, and I think that there's a government and perhaps interim common carrier regulation, until we have a marketplace that can do that    regulation.  But then I'm back on my libertarian bias and I don't trust the    regulators.

          MR. BURNHAM:    I want to hear from Jonathan, and then come back to    Gigi, and then sort of close this loop, because what it sounds like we're saying is that we need a more elegant form of regulation, and we're afraid of too much, and you guys are saying it has to be there and we have to help make it so, and we haven't heard a compelling proposition along the lines of what Tom is saying, that this is all we need and this is how we should be all lining up behind it so that innovation can occur on top of it.

          MR. ASKIN:    I think to follow up on what Jonathan Taplin was saying,   I think there's something very scary for the VC community going on right now, because I think there is a temporary myth of deregulation in DC.  We've seen monumental deregulation over the past couple years over the telecom transmission    facilities, but that's not going to last long.  There's going to be a backlash by them.  We're already seeing it at the FCC and we're seeing it in the recent legislation in congress.  And as they deregulate the monopoly telecom transmission facilities, they're looking for a place to attach their national security listening devices.

          And where is that going?  It's going on the globally non-geographically specific application provider.  And to me, this is the scariest piece for -- even those folks who want to invest globally, there's still a monumental US market that they might tap into, and if government now imposes the regulatory regime on the application layer as opposed to the physical layer, that's a much more global reason they've historically over the physical plants that they actually have jurisdiction over within their municipalities, their local government, the state government and the federal governments. 

MR. BURNHAM:    So you're making -- you're giving us a frame work  
for thinking about a more elegant form of regulation.  Just do the physical,    don't mess with the logical.

          MR. ASKIN:    I don't care what sort of touch that is, as long as it's    swift and certain and enforceable, and I don't care if it's some sort of    antitrust light approach or some form of common carrier regulation or a    simple nondiscrimination principle.  A very simple principle that said you    violate these principles, you're going to get slapped pretty hard is I think    all we needed.  Then you let the internet go largely unregulated at the    application level.

          MR. EVSLIN:    But does that apply only to those who have a de facto    monopoly or are a part of a duopoly?

          MR. ASKIN:    It depends.

          MR. EVSLIN:    Because if you apply it to every entrant, than what    you've said is the smallest possible thing -- the phone companies won't care    if they have to fill out $10,000,000 worth of forms a year.  But that's a    little bit chilling for a start-up, like Sarbanes-Oxley.  A bit large.

          MR. ASKIN:    Well, I came from the CLEC space, and there's only one    where the CLEC was in fact a monopolist, and that was pretty much in terminating access.  When they could do whatever the hell they want because they owned that customer.  So for that single customer, anyone that wants to reach that customer, they are the defensive monopolist.

          MR. BURNHAM:    Gigi, can you give us sort of a quick summary of what    is going on relative to this issue in Washington and whether or not anybody    is really making the break between regulating the physical and regulating the logical?

          MS. SOHN:    Yes.  Well, let me tell you, we're really right in the    heat of it now, so not having a cell phone on is quite painful.  But basically a bill has passed out of the House of Representatives, and this is -- it's called the COBAC, Consumer -- I don't know what the acronym is.  What's interesting is it's actually named after a guy who's retiring from the House of Representatives.  The House staff has figured out all these different, cute    acronyms for their bills. But COBAC really has three parts to it.  It has one that gives the telephone companies a national video franchise.  So instead of having to go to every town and municipality, like the cable interests do to get    permission, it's basically one stop shopping, and that, by the way, is what's driving all of telecommunication reform in this country, it is Verizon and AT & T's desire -- more Verizon than AT& T, and I won't get into those details unless people want me to -- to get this national franchise so they can compete with cable. It also has a very, very weak Net Neutrality provision that codifies or    puts into law what's called the four freedoms, and this is something that    Michael Powell came up with when he was a chairman at the FCC and it goes    something like this, "consumers shall have access to all legal content,    applications and services.  Consumers shall have the right to attach any    legal device to their networks. Consumers should have a right to know the information about their service plans, and consumers should have a right to competition," whatever that means.  And the FCC should enforce those rights, but do no other rule making of any kind.  Now the problem for Net Neutrality advocates like me is that there's no nondiscrimination principle.  What we're concerned about is particularly because the telephone companies are going into content, that they're going to start to favor their own content and applications and services over others.  So other than a nondiscrimination principle is pretty    worthless standard. The third part of the bill is 15901, right, for --

          MR. ASKIN:    And now universal services.

          MS. SOHN:    Well, this is the house.  The house doesn't have    universal services.

          MR. ASKIN:    Yes, they do.  They got the Gutnick amendment.

          MS. SOHN:    Okay.  There is.  In the Senate, there are now -- there's a democratic staff draft and there's a majority staff draft.  The second draft    just came out a couple days ago.  And that is probably got 12 different issues on it.  Why is that the case?  Because Ted Stevens, who is the chairman, the    republic chairman of the committee, is also an appropriator, so he went around    to every member of his committee and said, "What's your pet project?  What's    your pet project?  What's your pet project?" And so you got the (inaudible).    It has universal service.  It doesn't have a national franchise, but it has    an expedited local franchise provision.  It has some mandatory technological    protection measures, something called the broadcast flag, which I can talk    about all day long, and a similar thing for satellite and digital radio.          It's basically the government mandating copyright protection.  It's really got some decency provisions.  Does it have the e911 on there?

          MR. ASKIN:    Minimally.  There's a separate e911 bill.

          MS. SOHN:    And it has a study, it asks the FCC to do a study on Net    Neutrality.  So it's got absolutely nothing -- I would say that the COBAC, the house bill is far better, but there's nothing enforceable on Net Neutrality from the Senate.  There was just a hearing earlier this week.  They're supposed to markup the bill, which means essentially add amendments to it next week, next    Thursday, and vote it out of the committee.   And there's a great push,    particularly, again, by the bells, because they want that franchise relief to go to the floor.

          MR. BURNHAM:    Just thinking about this as a venture capitalist,    frankly, my eyes are starting to glaze over and the whole process aspect of    it, and we're moving away from the notion of a more elegant solution.  Is    there any reason that we couldn't give them national franchise in exchange for    a physical logical break in the regulatory scheme?

          MS. SOHN:    Well, I testified on that in January, and that's exactly    what, you know, what I and I think other folks have been saying.  You want    your national franchise, I mean, that's a major break with policy.

          MR. ASKIN:    But they don't have to negotiate with us.

          MR. EVSLIN:    They don't have to compromise.  That's what's so scary.    At the beginning of this, they wanted that so much, and it seemed like that    would be a very good strategy, because the national franchise and competition    to cable everywhere is not a bad thing in itself, and so it seemed like a very    healthy compromise.  And then what's happened is since they've won on issue after issue without compromising, the bill has turned around, so it's taking more on those issues where we want it to take more.

          For example -- Gigi, I think you were kind to decode stuff -- that in fact, the weak anti-Net Neutrality is anti-Net Neutrality, since it prohibits the FCC from enforcing anything, other than the vagueness that was there.          So rather than making a concession on Net Neutrality in return for what they think is a valuable franchise, they're wrong, by the way but what they think is valuable franchise, they're taking more.  And right now that juggernaut is unstopped. Microsoft got stopped, to your point, and after a while, monopolies lose their power.  I've never seen anything like it. I'm not nearly as close as    Jonathan and Gigi are, but there is absolutely no willingness to compromise, and you wouldn't be willing to compromise if you were in their position either.  They're winning everything.

          MS. SOHN:    Well, again, not to get into the minutia, but when the    House bill on the floor was being voted on by all the members, Ed Markey from    Massachusetts put forth an amendment and it got killed.  I think it lost by    120 votes.  It was very broad. Maybe even more. It got killed. Then you go to the Senate, and they've seen that this strong net neutrality provision has gotten killed, you're not exactly starting out from a very good position.

          MR. BENKLER:    I have a feeling from the conversation in the 20 minutes that preceded this last exchange that we're not yet at a point where the    relevant discussion is now that everybody's ready to sign on to a level that says support this or that, we need to figure out which of these is the elegant one. I don't feel that I'm here to persuade anyone of anything.  I'm here to learn, and teach, if anybody finds it useful.  So, up to now, I've heard two very distinct kinds of blocks on venture capitalists and maybe entrepreneurs participating in the policy debate.  One is our mind frame is to play offense.  Our mind frame is we innovate around. Maybe it's that I have a portfolio of 40 and it doesn't matter where they come from or I can go abroad.  And so there's the question of what's the answer to that, which we actually haven't heard.          Then there's a separate point and that's the point of the -- I'm sorry --    Ray, your response to Larry was a classic example of ideology, which is to say we're having conversation about a particular kind of problem in a particular kind of market.  It's not even generally for all telecoms.  It's the US market which has a particular history of regulatory intervention, some of which has succeeded, some of it which didn't.  A lot of reasons you can now talk the way you can in terms of long distance is because of an antitrust plus a regulatory    intervention. Your response was FEMA.  Now the reason that I say that that's an    ideological response is because you take a very -- a completely different   bill, something that symbolizes a fear, which is government regulation give me    a break.  The thing always breaks down. If it's not corrupt, at least it's    incompetent.  That may be true as a basis to (inaudible), but if that's your basic response, then you're preventing yourself from saying "okay, in general    I'm skeptical.  Let's see what's on the table now." And so I think it's extremely important if -- so two things.  One, as to the question of we just innovate around, my sense -- and this is I think a factual question that needs to have a conversation about, I'd be fascinated, Habib, by hearing who are these seven people who today negotiate or potentially negotiate, and that was a    very important statement and it's descriptive.  And you come today with a    deal and you can actually have broadband over power lines as a sufficient alternative, but one is are we in fact -- and I think we are -- can we characterize two or three at most strategic intervention in well    characterized markets where if you tweak one way or another, you change the investment.  That may be worth while taking some time away and investing, and maybe it's fixing the patent system.  Maybe it's the DMCA.  Maybe it's Net    Neutrality.  But that needs I think or that would be how I would suggest    somebody who says we innovate around to think okay, in my portfolio, for    instance, I think about is there something that's sufficiently strategic that will change sufficiently the set of possibilities.  And in the second, with regard to the very well-earned skepticism about regulation, the question is like with every shorthand, when you have a shorthand as a way of responding to any    kind of proposition, it's fast, it's effective, but it also loses a lot of    information.  And that's the problem with any kind of ideology on any side.    It's fast.  It's effective.  It will give you the right answer 60 to 80    percent of the time.  Do you prevent yourself when you're in this kind of    situation when nobody's trying to persuade anybody or anything else, to    say okay, let's (inaudible).

          MR. ROTHROCK:    I should get a chance to respond to that.

          MR. BURNHAM:    Okay.

          MR. ROTHROCK:    So fair point and I accept that.  However, it seems    like the big violation of all this government regulation, whether it's FEMA or FCC or whatever is that it violates the first principle of innovation and the venture capitalists, and that is it makes it complicated.  Venture capitalists and innovators go for the easy route.  I don't want to make my life any harder than it already is. FEMA failed because it's got so many layers, nobody can do anything on this side because this end of the elephant -- the left rear foot of the elephant was moving in one direction and the front right was moving in the other.  So that was hard, right and left.  So that's why that failed.          The problem -- the internet, in my view, or the network, in my view, is going from a purely open -- and we've seen enormous success stories.  Just the PC.  Just the whole last 25, 30 years of the PC, Linux, all that openness, the net is getting closed. The government's responsibility should be to keep it open.  Not to close it.  Not to regulate it.  Not to favor others.  And FEMA closed.  FEMA closed the local fire department from doing things.  FEMA closed all the services in New Orleans from doing their job, because someone elsewhere made a    decision and was not in charge. If that is going to happen -- I mean, the only time I've been to Washington is when I've been summoned to Washington, because one of my companies did something wrong or was trying to do something and it got shut down.  And I got to tell you, sitting in a room with a bunch of   undersecretaries, getting lectured to like a kid, a third grader who is in    trouble is no fun.  And I'm a citizen of the United States, so I expect my    government to protect my rights, not to take them away.

          MR. TAPLIN:    Ray, we're all saying the same thing.  But don't you    recognize that the government could play a role to keep it open?  To keep    the networks open?

          MR. WENGER:    It hasn't been sort of the -- there's this vast bulk    of unsuccessful government regulation, and that meets the story line that it's    the entrepreneurs who innovate and it ignores those few instances where there    was massive success from a very small group of regulation.  I think that's    what we're talking about.

          MR. BURNHAM:    I want to come to talk about three things and see if we can frame this conversation a little more precisely.  Yochai I think did us    a service by trying to frame the conversation.  What I heard was there are basically three approaches to this problem.  There's innovate, regulate,    and litigate.  By "litigate," I mean antitrust.  Try and defend some kind of   openness through a Microsoft antitrust procedure or an AT & T like antitrust    procedure.  Are there others?

          MR. JARVIS:    Yes, there is, and my ignorance here is a benefit, because I'm not lobbying in the knowledge around me, but that's part of the    problem.  I think we've ironically forgotten one constituent, which is the    public, the marketplace, and in this new medium where we celebrate and say    now the people can mobilize and do things, we're not talking about them at    all, and what they can do.  Now I don't want to be too Pollyanna about this, but you did at least see some small movement rise through (inaudible).  The problem I have often is I can't understand it in the first place, and in the second    place, we have a PR problem.  And it's very complex, and I don't think we're    trying to involve the people.  What it means is there is not a countervailing public pressure, market pressure and political public pressure on things.  And my favorite hobbyhorse is the FCC and the First Amendment.  CBS just filed the largest fight in history, a complaint because not one complaint against them came from a human being.  The problem is that what we're doing here is there's no one in congress is given cover for voting for the First Amendment, because they're voting for smut, because that's the way it's been framed.  There's no countervailing political pressure there, unless Fox fights their formerly largest (inaudible) for illegal use of whip cream.  So I think the problem becomes two-fold then.  We first have to have a stand on principle.  And I don't hear a lot -- one of the principles is preventing speech in any form in the   FCC.  Speech in any form in China. Technology companies in China.  There's a lack in principle.  Very Pollyanna. But I think it starts the basis of a    message. And above that, we have to be able to frame the message and say to    people "you can have this except," and certainly Verizon is doing a very good    job of that in New Jersey.  "You could have a choice of cable, except your    state government is screwing you and here's what you should do about it."    So they're lobbying the public, not just congress, and we're not.  So I think part of this is to figure out ways to come together.  The fourth method is -- and it doesn't end with ATE.  And I think the fourth message, which is bringing the message to the public.

          MR. BURNHAM:    Well, it does end in A-T-E.  It's legislate.  It's being driven by --

          MR. WENGER:    Aggravate.

          MR. ASKIN:    Gigi pointed out, we're waging a war against a 100    million dollar Madison Avenue ad campaign war chest.  We launched something -- in fact, it closed today -- called The Save the Net Viral Ad Campaign, and that was an effort to really try, because we didn't have $100,000,000 in the bank to run ad -- so we put up $1,000, but we figured $1,000 spread out over the internet, we're going to find a kernel of genius that's going to be as clever as the crap that Madison Avenue came up with to pretend that the developer is    speaking for the consumer.

          MR. BURNHAM:    By the way, that fits in the innovate category.  It    does.  Using vital market --

          MR. KAIROUZ:    Let me try to bridge the gap a little bit.  I'm going    to throw one alternative out there and see if we can all reconcile around it.          I haven't heard anybody disagree with the fact that we should fight regulation, and the fact that the big guys out there are trying to keep their existence and keep their profit through regulation rather than innovation, while the start-ups and VCs are pushing for innovation versus regulation.  So I'm all for fighting those guys and backing you guys up to stop regulation, but that doesn't mean    create new regulation.

          MR. BURNHAM:    The problem here --

          MR. WENGER:    Maybe I'll give an example from a different domain.  A    while back we had a big problem with the ozone layer.  So regulation was passed that you couldn't put those gases in the ozone.  And it created a huge amount of innovation; because now people had to figure out what the heck else are we going to put in there.  So it was a regulation that created a huge amount of innovation and solved a real problem.

          MR. KAIROUZ:    Health and national interest is a completely   different story.  But if you look at different sectors within the economy,    what the sector that's been the most regulated in our country is the utility    market.  How much innovation have we seen in that one?  And then you compare the other extreme of the PC industry or what's happening in the 2.4 gigahertz   spectrum, it's not even licensed and the amount of innovation that we're    seeing.

          MR. BURNHAM:    I think that's a very succinct way of making the point. If you look at how much has happened in the unregulated spectrum versus how much has happened in the regulated spectrum, it's a pretty strong argument    for less regulation.

          MR. LESSIG:    The problem with this is you're seeing a huge push back, because there are some of us who can see the world in this simple black and white way.  What are you talking about that is unregulated spectrum?  I've never seen unregulated spectrum except in places of anarchy. Like unregulated spectrum, all of these markets are fundamentally, in an important sense, regulated, and when we're talking here about telecom regulation, you know, nobody's talking about setting up Kevin Martin to review every single new network that connects to the internet.  That's not what anyone's talking about.  In fact, I think one of the mistakes is that we have not focused on really how minimal the "regulation" is that we're talking about. So it gets stated as a nondiscrimination principle.  That's too big.  That principle is too big, because I, for example, have no problem with the cable companies saying, "You want to get six megabits a second, you're going to pay 100 bucks a month. You want to get one megabit a second, you're going to pay" -- that's discrimination, okay.  Fine.  That's discrimination.  I'm all for it.  We should have lots of that to create innovation to build lots of new infrastructure. The only discrimination that I'm fundamentally against, once we agree that all four of Michael Powers freedoms have to be in the regulation, is what I call the access tiering, which is where the company begins to say, "You, Google, get to have to pay a certain price to have your video over it.  When you pay it, then Yahoo won't be able to pay it."  Or "you pay it and we'll give some preference to you over Yahoo."  This is just a particular kind of discrimination between competitors for premium space here that creates this incentive, perversely not to create more broadband, and to block out lots of new types of innovation. It's a very thin particular kind of restriction on business models. That's all it is.  Just one, and that's the character of the regulation.

          MR. WENGER:    We're not going to get passed it unless we can form some agreement that there is some regulation that's good.  As long as we treat this as regulation bad, innovation good, we're not going to have a discussion    and talk about what kind of regulation.

          MR. TAPLIN:    It is that fundamentalist notion that all regulations are bad that have somehow allowed us now to fall to 16th in the world in broadband.

          MR. EVSLIN:    Let me take a less fundamentalist position that    regulation -- perpetual regulation is almost always bad, like absolute power,    right, because eventually some incumbents will find a way to benefit from it.          So even allowing the regulations necessary, I think a question that we're debating but not explicitly enough is if we need some intervention against this power of the incumbents, is that a temporary intervention along the line of the antitrust or along the line of interim common carrier regulation, to make sure that there is a true competitive market which will allow us to back off the regulation, or do we want a permanent regulation? I would come down on the side of the interim -- strong, but very interim regulation.  Let's say we get rid of it and we don't build a new industry that's built on some new set of   regulation, don't build a new feast of a new set of regulators, and because    I'm afraid that even that interim regulation will have a side-effect, one    that we'll put up with in the interim because we need it, but besides the    fact that we're stifling innovation, because you really don't want to be    legislating or you don't want to be adjudicating what is discrimination.          In a market like the UK, if somebody wanted to practice the kind of    discrimination that AT & T would like to discriminate, the market would just    stop them from doing that.  Maybe there's some other kinds of discrimination that meet the needs of the market place.  That's great as long as there are alternatives.

          MR. TAPLIN:    The problem is -- Larry raised the right point, which is the telecom and cable companies are saying they need to be able to create    these tiers of service in order to get a better return on their investment of    local fiber.  But what they don't say is that 20 percent of their customers    use 80 percent of the bandwidth.  In other words, there are bandwidth hogs,    but because they are fixated on flat pricing services, they refuse to    actually ask those 20 percent to pay more because they're using all the    bandwidth. Now that is -- that's not -- they don't have any problem with the cell phone service charging me more because I talked for 400 minutes a month as    opposed to my mother who talks for 20 minutes.

          MR. EVSLIN:    Jonathan, in all respect --

          MR. FERNANDO:    I think that's actually losing the point.  Just to    note the cell carriers are an analog discussion. There is a closed network controlled by the operators.  There are tons of people talking about how little innovation has happened in that world.  When innovation creeps in, its because people buy junction boxes and stick their Sprint card in there and have open internet.  I just point it out, but rather than look at FEMA or other things we've analyzed, I think there's a very interesting model there and what have the carriers lost (inaudible).

          MR. BURNHAM:    Let's get Jeremy in here.

          MR. PHILIPS:    Though I'm definitely not stating any perspective    on the neutrality question, but I would come back to Jeff's point about the    public, because I do think it's interesting that in this discussion, there hasn't been much sort of thought about, you know, people create compelling enough services that the public really care about, but does that override some of this -- some of this question.  Is Verizon really going to -- it's like turning off Major League Baseball.  Is Verizon really going to turn off Google for instance?  And, again, not stating any perspective at all on whether Net    Neutrality is good or bad, but it is interesting who the advocates in DC are    for this.

          MR. TAPLIN:    But, Jeremy, you won't notice it that way.  It won't be    they'll turn it off.  It's just that the video coming over MySpace will look    shitty.  It will start breaking up, and yet the video coming over Verizon or    Comcast version of that will look really cool.

          MR. PHILIPS:    I understand, and I'm not taking a position one way or    other, but I will say there might be a tendency to underestimate the importance of consumers and how service providers aren't as concerned with consumers wants and needs, and the things they really care about and the things they don't.

          MS. SOHN:    But the problem is the consumer is probably not going to    know.

          MR. MORGAN:    It's not regulated or not.  In other words, we know that impacts are happening to our industries in all of those four areas, and we are absent from one, and so you can call Net Neutrality or not and you can debate as to whether it's good or not, but what's happening is in Washington,    things are being changed that are going to make dramatic impacts on our    businesses and we're not a part of it.  We can say we oppose regulation, but the only way you can actually oppose it is either to motivate a lot of public, which I think is powerful, or actually participate in Washington and oppose it, which may require implementing some other regulation, but that's probably the only throw back.

          MS. SOHN:    Can I address something that Habib said, because there are actually things happening -- there are things happening in Washington that are attempts to regulate the people who invest in them, and VCs still are not involved in that. I made a reference to government mandated copy protections.  DMCA plus, okay.  You can say all you want to about the DMCA.  For those who don't know it, it prohibits people from circumventing a technological protective measure for any reason, whether it's lawful or not. But the DMCA at least said the government is not going to require any particular (inaudible).  Well, that's    starting to change.  Jeremy is not going to like that I say this because Fox is one the biggest supporters of the so called broadcast flags, okay, which essentially is a scheme that would have the FCC passing on every technology    that demodulates a television, a digital television signal before it comes to market.  And Blake and Jason Corcorian have said on several panels that they    have been with me on, if a VC sees the first page of your prospectus and it    says "must have government approval," they're probably not going to get  funding.  And you guys know better than I.  It would basically kill the sling    box, kill the Tivos, and so forth.  I can talk about five or six different lawsuits and legislative proposals that the content industry has right now pending that are intended to limit innovation, intended to give them a veto power over hardware and software, intended to limit consumers' fair use rights.  I mean, it is all out of tact.

          MR. KAIROUZ:    We all agree we should fight back.  Our only point of    contention is whether we should be forcing new regulation that we're creating ourselves.

          MS. SOHN:    I don't know if there's agreement.

          MR. KAIROUZ:    But our life doesn't depend on it, because I go back    to the argument of we're venture capitalists.  We're investing portfolios 25 to 30 companies.  If we're really stuck in an area where regulation is preventing us from making a return, we're going to reroute the capital.  And our primary point of focus is to generate the return on our money and not necessarily look after other areas that should be looked after by the government, which include the consumer interest and Net Neutrality and all these things.

          MR. PUTALA:    Just to pick up on Jeremy's point, I've been doing focus groups around the country on the Net Neutrality issue, and in short, the    public has no idea what we're talking about.  And the best quote I've gotten    out of it is, "Jeez, that sounds like a really good idea for these companies, until the public finds out about it." So I do think, along with Jeremy's point, there is going to be a potential for a market backlash, which will constrain I think the network owners to some extent.  The question is how subtly can they do that?  But I think that's kind of out there.  But Habib really makes the fundamental point that you all are kind of, in my view, are sort of lone wolves    who are going to go wherever money can be made.  And in some ways Net  Neutrality, getting rid of it means that there's going to be a greater need    for start-up capital, because someone's going to have to pay off the phone   company bureaucrat to get their application there, and they're going to have to come.  There were some comments earlier on how little the barriers tend to be in being an edge company.

          MR. TAPLIN:    Can I just suggest why I think, Jeremy, I think you should care more about this.  And I've been as equally surprised that News Corp is not in this debate in the same way that the VCs are not in this debate.          There's only four guys that are going to own the pipe into the home; Comcast, Time Warner, Verizon and AT & T.  They all dominate the whole business, okay.  So Fox Sports West, right, I get certain ball games in Los Angeles from Fox Sports West.  You may decide you want to put those on demand on the net next year, and I get my cable service through Comcast, and they've got a competing sports service, and they've also maybe gotten paid by ESPN to have Disney's stuff in the fast lane, and all of a sudden, the experience of watching your stuff on demand because you haven't paid the fee, the extra thing because it doesn't work for your business model to Comcast, I'm going to not watch it.    It's just not going to be satisfying. I wanted a high demand on demand, high def on demand and I'm not going to get it from you.

          MR. PHILIPS:    Can I also respond very briefly.  First of all, I'm not saying, by the way, that we haven't thought about it.  I'm just saying I don't want to get in the middle.  But firstly, when you watch Fox Sports West, already your local MSO is getting part of that payment.  So if you watch it over the net and someone gets part of the payment, already that's the case in terms of our margin.  You understand that that's already the case.  So that actually wouldn't be any different.  So there would be a certain sort of economic parity to that.  I'm not saying it's necessarily good, but it would be economically the same situation it is today.  And the second point I make very quickly is in terms of copy protection, we should be aware that copy protection in this country is the reason there's been so much innovation.  It's the reason there's so much innovation.  It's the reason that all the world's content is made in the United States and not somewhere else, etcetera.  So before we get carried away with kind of content --

          MS. SOHN:    That's a government mandate.

          MR. PHILIPS:    I understand, but it turns out that's a very strong way to have copy protection.  Before we get carried away with content wants to be free and access wants to be free --

          MS. SOHN:    I didn't say that.

          MR. PHILIPS:    I understand.  We should be aware that it's all these

    things that have led to so much innovation here.

          MR. GRAHAM:    The US industry dominates the world because we have

    copyright laws?

          MR. PHILIPS:    That's certainly an element, right, because if we didn't have copy protection, there wouldn't be any -- I'm not saying that's the only reason, but clearly that's been important.

          MR. WILSON:    I think that's actually false.  I think that copy    protection limits the amount of content that can be consumed, and that if even    asked about it, copy protection is bad, and that copy protection and the focus    on copy protection in this country is going to lead to America making no content in five or 10 years, because the best content will be made where copy protection doesn't exist.  I won't consume content that's copy protected. I won't do it.

          MR. PHILIPS:    Why shouldn't the content owner decide whether to make it ad supported or not -- and the point is if you choose not to consume it, then    that's completely rational.  Why shouldn't you assume that content creators will be economically rational?

          MR. WILSON:    They should be, but government should not be in the    business of mandating copy protection.

          MR. PHILIPS:    They're not forcing people to.

          MR. WILSON:    No.  They're forcing it by manufacturers --

          MS. SOHN:    That's exactly what the broadcast flag is.  It's an FCC    regulation that mandates that any device that demodulates a television    signal must obey the broadcast flag.

          MR. PHILIPS:    I'm not disagreeing.  You're the expert, but surely there's no government regulation that says NBC, when it produces a television show, has to keep that copyright and can't say anyone can watch it for free if they want to and send it around and Fred can put it on his iPod.  Surely the government is not saying that NBC can't do that.

          MR. LESSIG:    Surely they are. In the context of -- what's    the streaming statute?  The streaming music content that's now going to mandate that you use copy protection.

          MS. SOHN:    The music licensing statute that's out there?

          MR. LESSIG:    Yeah.  So there's a statute out there right now that says you have streaming radio content.  You must stream it under a copy protected protocol, but you can't stream it under MP3 and be able to get the advantage of the licensing provision.  So there it is precisely.

          MR. PHILIPS:    Different point, but I understand what you're saying.

          MR. ASKIN:    What about WIPO and web casting treaty?

          MS. SOHN:   That's a whole other ball of wax.

          MR. BLONDER:    Can I talk about something less messy than copyright    protection but more important, which is economics, which we haven't talked too    much about, and it's come up a couple times, and the question is, can the nation afford a third or fourth player in a network?  And I would argue that, in fact, there isn't enough money out there to afford one.  Not in a big way.  The cable industry which I've been involved with for 40 years actually, so I'm not that old, but my father's company started in cable television a long time ago, and it has barely been profitable through most of this time. And the guys I know in    Cable Television care about the last penny in everything they build.  The reason    why they put a crappy network in, let me tell you, those guys buy the cheapest F--- connector they can find every single time. And they didn't make money for decades, until they had access to fee splitting on content.

          MR. TAPLIN:    It's because they had a monopoly.  You never had anywhere else to go to get a better set (inaudible).

          MR. BLONDER:    But even with that, I found the economics that if you    sit down and run how much money does it cost to run a cable or fiber, whatever's in the house, you put a smart or stupid set top box, and you can do all that, the fact is, they need something like $50 a month per subscriber to pay for that.  Dumb. Smart.  Stupid.  It doesn't matter. And there's only so many people    who can put so many networks and who can absorb the capital costs and put it    out there.  So I think if we were realistic about the world, we would say, you    know, what's going to happen here, there's always going to be an oligopoly, so any plans to think other than that is probably ridiculous.  So we have to figure out in a world where it's going to be an oligopoly for economic reasons -- it has nothing to do with the government making it happen -- how can we live in that world and be happy with that world? And I do believe it's a combination of one or two actual regulations, not too many.  Simple.  As much libertarian freedom on top of that as we can shove in there, and I think it's incumbent on us as a group to figure what are those one or two regulations.  And then we have to take a play book from the Republicans who would never come up with a word like Net Neutrality.  It would be the pro American, you know, win the war act.  It would be something very clever.  We would go to Washington and we would go vote Republican.  Remember liberal Hollywood that you hate?  This is a liberal trick.  This broadcast flag is a liberal trick to take over the country.  I mean, we would be incredibly clever by taking a place, but you can't do it everywhere. You have to do a small number of things, because we are intrinsically a diverse community, and the chance that we're going to rally around 10 issues like the three oligarchs can is zero.  And there are realities.  There's economic realities.  There's diverse community reality.  If we can find one or two issues and properly think it through, learning from the Republicans, we can make it happen.  And the rest you're going to just have to let nature take its course.

          MR. WILSON:    Greg, do you think that that's really true?  If we were    sitting here 10 years ago, we would have said, Microsoft has to charge $150 or $250 license for Windows on every desktop, because do you know how expensive it is to build an operating system and maintain an operating system?  Yet we have Linux which is built and maintained for free.  Can't we get to something through    shared municipal Wifi where everybody's providing connectivity?  I mean, isn't    there the possibility of another way?

          MR. BLONDER:    Well, yes, yes and yes.  But Microsoft has also found,    because of Linux and other things, that they can't charge the $150 per, and they've had to become a browser company, and they had to become a server company and they had to become an ad company to get the same 100 bucks at the end of the day.  So they morphed themselves slowly.  And the other thing we have to remember in that particular case is all of those monopolies do fall apart if   you look at it in a 50 year window.   The reality is, the wheels of justice grind slowly, but they eventually do take apart Microsoft and IBM and AT & T, having watched that from inside.  It all eventually happens.

          MR. BENKLER:    You're one merger away of getting it back.

          MR. BLONDER:    I've watched that go up and go down.

          MR. BENKLER:    That's 100 years. One merger away.

          MR. BLONDER:    It's still a pale comparison to the old AT & T.  So I do think that what you're saying there is true, but that it's going to happen in    different ways.  Nevertheless, all that being said, at the end of the day, I still believe just we need to find one or two things which are going to characterize the next decade of innovation let's say in the telecom stadium.  I'm not talking about stem cells here.  We need to find the one or two things when everyone looks back, looks back on the internet, which has moved invention,    not innovation.   Innovation in this country does well.  Invention is another topic of discussion.  But, you know, you got to go back and look at it.  But we need to find that one other thing.  And I would argue, because all technology has deep roots, that it is something that has already happened somewhere in the    laboratories, in the universities, just like the internet happened in Arpanet,    which we can say "that's the thing that's going to provide the hook," and go with that one, and that's it.

          MR. EVSLIN:    The basic flaw, Greg, in your argument, with all    respect, is you never know, except in hindsight, what that thing is.  And one    of the biggest arguments against regulation is you build it under somebody's view of what the next enabling thing is and you manage to wipe out the real enabling thing or delay the real enabling thing.  I think Greg has exactly framed the issue.  If we believe that we can't economically get away from the duopoly, then we need sustaining regulation or we need to say it's a municipal    function or it's a state function like roads and do away with it.  I'm not    ready to concede that.  The $50 a month assumes that the fixed costs don't get wiped out -- that the already spent costs don't get wiped out.  To be brutal to the telcos, one bankruptcy and it doesn't cost $50 a month anymore.

          MR. TAPLIN:    And 25 of that goes to networks that you don't want    anyway.

          MR. PULVER:    I think to Tom's point, at a higher level though, the    internet has changed a lot of businesses beyond telecom, right.  In fact, here's so many industries over the last 10 years that will never be the same because of advances in the internet and IT technologies and digital photography to whatever, and I sit here and listen to you guys fight on this, and I think the bigger issue is not to screw things up to a level that -- whether you want to call it the industrial revolution or whatever this business period that we're living through the last 10 plus since the commercial internet, I think that as parents, some of us should really be worried about our kids' future, to make sure the innovation opportunity that we've been living through doesn't get screwed up by some short-sighted bureaucrats trying to stop that measure to protect local profits.  And I think when we look at this, the issues we're facing here are much bigger than those that we're really letting on to, and I think we need to preserve the bottom line, the commerce and the opportunity and the great opportunity in front of us because what the internet has brought us, and make sure we don't legislate our ways to a point where we're dealing with a third world internet in the United States.

          MR. PUTALA:    Which bureaucrat are we talking about?  The phone    company bureaucrat or are you talking about the government bureaucrat?

          MR. TAPLIN:    My theory is it comes back to what Ray said.  If you    left the networks open and mandated they stay open, you can't put flags up.    You can't block content.  You can't discriminate against content.  If we just said openness is the issue because this is a national security issue, this highway that we built that --

          MR. EVSLIN:    Which networks?

          MR. TAPLIN:    The broadband internet which is now -- look, we all   know there's thousands of miles of dark fiber in the backbone.  That's not an    issue.  It's the last mile that is controlled by four companies to the home that is the whole issue.  And all I'm saying is -- and that's where the discrimination will happen.  That's where Cisco has got the router that can say this IP address should be slowed down.  This one should go in the fast lane."          And if you just said you're not allowed to put a flag, you're not allowed to lock, you're not allowed to discriminate, you're not allowed to mandate copy protection -- this is an open highway.  Everyone should have access to it.

          MR. GROSS:    But simple regulation, right, doesn't work that way.  I mean, the history of the American regulation doesn't work that way.

          MR. TAPLIN:    It worked for a 100 years.

          MR. GROSS:    The Sherman Act prevents all combinations and restraints of trade.  The Clean Water Act says we're going to have swim-able, fish-able, water, whatever the hell that means. The Supreme Court's decisions striking down racial discrimination and giving rise to affirmative action programs and bussing programs.  The realty is that those simple principles, translated into the real world, have resulted in gargantuan, multi-decade and in some cases now extending over a century of direct government intervention into whole ranges of life. Now, have we benefited from that?  Absolutely.  Do we pay a tax for that as a society in a whole range of different ways?  We absolutely do. When you file an Environmental Impact Statement --

          MR. TAPLIN:    Wait a second.  Common carrier worked for 100 years.

          MR. GROSS:    But common carrier extracted a very significant tax.  So    the government subsidies that were required to create those networks in the first place, we paid them.  And I think the challenge -- we went to common carriers as the successful example of regulation.  What we forget is that, you know, all of us, our predecessors, helped to pay to put those networks in place.  They got the easements to run the cable through the land.  And that came from somewhere.  And so because of that, I think one of the reasons that you don't see public outrage over, you know, what is essentially private interest lobbying, and one of the reasons why we're struggling today to grasp on an    agreement on what should be a very simple principle.  Open, neutral, we're    all in favor of those things at some levels.  The challenge is that all of us    are suspicious, at least I'm suspicious, but there's a tax to be paid for that kind of regulation.  That the implementing infrastructure for making it happen would cause the companies that we invest in, the innovation that we're interested in, and yet the invention that drives the economy forward, there would be a tax to be paid.

          MR. LESSIG:    But Chris's point, which I thought was subtly put but very powerful, is there are two types of taxes we need to worry about.  One is    the tax that comes from bad government regulation.  The other is the tax that    comes from bad private effective regulation.  This would be, which bureaucrat are you worried about?  Are you worried about the Verizon bureaucrat or the FCC bureaucrat?  And the answer is we ought to be worried about both.  We ought to be worried about taxes the bureaucrats impose on your innovation.  And you're right, this is complicated.  But so is building an optical network complicated.  There's complexity on both sides of this, and we just have to recognize it by    focusing on one problem.  We don't ignore the other problem.  So we should    worry about the cost of regulation. Absolutely.

          MR. GROSS:    I completely agree with that, and I think the challenge    for the debate is to frame the debate in such a way that it's possible to identify what the costs are on both sides, because both sides pretend in this debate that the other side is evil.  When you talk about Net Neutrality, you're saying the Verizons and the Comcasts are extracting this tax.  I'm no fan of duopolies.  I fought Microsoft for years.  But at the end of the day, they provide a valuable services to us.  We all have Google because those wires exist.  And so when we impose it -- they make an argument too.  Their argument    is that to the extent that we impose these open regulations or this openness, we're effectively removing their ability to make profit and to improve the infrastructure.  And maybe they're wrong.  But the point is that there's no such thing, in my experience, as costless regulation.  And so we need to frame the    debate in terms of what it will cost us -- to Jeff's point earlier -- the  people, right.  The consumers, all of us that are consuming these services,    what will it cost us to go one way or the other.  And both sides, the telephone    companies that hired Madison Avenue, and they are better at communicating in    that respect, but I think in this sort of forum, I think the challenge is to    articulate what it is that you think the costs are on both sides.  And at least from my perspective, we have not done a very good job of that.  I don't feel like I understand what the relative impact of the Net Neutrality regulation that we're proposing would be.  And you know, watching you and Tom debate back and    forth, the two of you obviously have enormous experience in this space, but you don't agree on what we ought to do, right?  You favor a permanent regime of total openness that assumes the existence of a permanent monopoly in the background.  He says no.  I say those are two completely different regulatory regimes.  And that purports to be one side of the fence.  So how do you expect, in general, to make a decision one way or the other?

          MR. TAPLIN:    My only doubt about Tom's point is that I watched venture capital, trillions of dollars go down the tubes in 1998, '99 and 2000, under the hope that a third pipe or some kind of open access regime could be forced into very savvy players, like Comcast and Verizon, who knew how to hook things into their COs, and it didn't work, because despite all the good thoughts, people were able to make it hard for them to connect, for them to get customers, and it didn't work.  So I only come back to this notion of maybe there is a natural monopoly.  Maybe as Yochai said, we went from mother bell, to 11 companies, back to two, and maybe back to one within a period of 20 years.  Maybe there's some reason that it's going to come back to one big telephone company and two big cable companies.

          MR. EVSLIN:    Can I respond to that statement?

          MR. BURNHAM:    I'm going to take a prerogative here and jump in. I think the problem with that response is that it actually reveals the depth of the problem we have. We couldn't create a regime that would enable the CLECs to compete. There was a lot of regulation and legislation around that framework to  allow CLECs to compete and it didn't work.  It was subverted by the RBOCs.  So it suggests that as important as this is and as crisp as the core principles are, creating a regime that's going to work is difficult.  Let me throw out something that, Jonathan, you and I talked about this morning, and that is a different way of thinking about it, and just saying that these entrenched -- these two or three entrenched players can do whatever they like, as long as the minute they open a packet, they own it, and they're responsible end to end for anything that happens on that network. What that would do is that would force them to accept the liability of a child stumbling across pornography, of all the bad things that could happen on that network.  The cost to them of actually providing a network in which they are looking inside the packets and taking responsibility for what's going on may turn out to be more.  And they may do it in very limited ways.  They may say, "I'll accept that in very limited ways."  If you want the protection that they once had under common carrier, you have to be a common carrier.  And that's kind of a regime that --

          MR. EVSLIN:    Brad, that's a nightmare, because what you're saying    is it will be too expensive, they'll be able to pass on the expense to Google

or someone else examining their packets, but if they have a competing service which creates packets, the network owners, then they won't have to look inside the packet, because they'll already know what the content of it is.  So it's the perfect excuse for charging more to everyone else in the world and slowing down -- look, we had to be careful.  I would have loved to let the packet -- it could have been smut.  Who knows.  We don't know where it came from.  I think you framed the issue very well, which I appreciate, and Jonathan answered well from his point of view, but I think there's another way to interpret the facts of the last three years -- of the years since '99, and I agree without interpretation.          First of all, we have succeeded. At the application level, there is voice over IP.  We've managed to take a lot of the customers at the application layer away from those monopolies who were locked into the monopolies before.  We do have a Skype.  We have a Vonage.  And so it half worked in the United States.  We managed to de-monopolize the application layer. We just didn't manage to de-monopolize the last mile, and some of the backbone, which is less important.          If we look at the whole world, and the trouble with living in the United States, which is such a huge market, is we're not forced to look at the rest of the world all the time.  In many other countries it worked 100 percent.  Where we were a leader.  We would say, "The FCC, yeah.  You're doing the right thing and everybody's paying attention to you all around the world."  And they were.  And they did the things that the FCC was talking about doing, except in a lot of    countries, the UK for example, they really did them.  Guess what?  It worked.  And in the end, it was even good for the incombents. BT is on the road to being a sustainable business because it was forced not to be what it wanted to be.  So we have an existence proof in economies like the UK that aren't that different from ours, and I agree, we have to be careful of examples in economies that are very different, but in a non-command economy, we have an existence proof that you can do -- in our economy it worked at the application level, but it didn't work at the network level.  Now the application level is threatened by control of the network level.  But in other countries it worked at the network level as well. And so I'm saying what we need to do is what we set out to do, except we    really need to do it.  We need to finish de-monopolizing the network level.             And I would be the first to agree with Jonathan, that if I thought that there could be nothing but an oligarchy, then we would have to fall back to common carrier regulation. To your point, every regulation has a price.  The price of that one is very very high.  So if there's any way to avoid the oligarchy, then that's the path that we ought to take, and it's way too soon to give up, and    there's no good reason to give up when we see it working in the rest of the    world, in other parts of the world.

          MR. WILSON:    Tom, who maintains that last mile?  If the cable company or the local phone company maintains that last mile, they control that last mile, and if you say to them you've got to let anybody else deliver service    over that last mile, the fact that they're maintaining that last mile still gives the opportunity to muddle with the way that service provider can provide that service over the last mile.  I think the only way to create true competition is to create incentives to create more last miles.

          MR. EVSLIN:    I think, Fred, I couldn't agree with you more, and I    think that's one way to do it, but I think that a very good interim step has    been opening up the last mile exists, and the reason why that works is a   little complicated.  You then create a lot of customers who are riding on    somebody else's last mile, right?  Who are virtual providers.  I can be a    broadband provider, but I'm using BT's last mile.  Now I start to build a business, and all of a sudden it's the economics that let me build my own last mile, but as long as an incumbent phone company -- you know, if I look at the    economics in the small town where I live, in center of town, DSL and cable are available.  You know, they're pathetic, but at least they're there.  On the edges of town, no DSL, no cable.  There's the WiFi antenna on my roof, but that's another story.  And the reason that nobody can come in and compete is because since nobody can get a share of the business in the village, a share of the lucrative business in the village, the economics of serving just the outside areas aren't good enough to let you get started.  But if Verizon were forced to share its access in the village, then businesses would be willing to serve both the village and the surrounding areas would be able to get started.  So that's why I think it's necessary to force sharing of the monopoly built last mile.  The mile that we all paid for under the cost of return regulation.  It's necessary to share that in order to create the economic entities that can build the competitive last mile, which is the sustainable solution.

          MR. WILSON:    But what's interesting is that the remaining alternative providers who exist who are providing services over the last mile -- I use one in my home here in the city -- have shown no desire or no capability to build that last mile themselves.  They're just struggling to stay alive running over, you know, AT & T's or Verizon's circuits.

          MR. EVSLIN:    If you look at the difference between that sharing here    and in the UK where the experience has been different, I think it's because --    and this is the complicated regulatory part -- that the rents that AT & T and    others have been allowed to charge them, they're still not really getting the share of market they need to build the business.

          MR. PUTALA:    EarthLink has specific evidence of that point. EarthLink can say that's exactly correct.

          MR. BURNHAM:    I'd like to actually here Chris' perspective about    this.

          MR. PUTALA:    It's a small point, a small factual point on exactly    what Tom is saying.  We've got to rent space on who has the network and the    margins or what used to be government rules on how to set that price that    gave us that net margin, you maybe can make a business if you can sell enough    spam blockers and parental controls and all the widgets you put on your web    site to possibly make a business.  But those rules are kind of going away, and that's why that margin squeeze is the great barrier to entry it is, because you don't get into the customer base, you don't build a capital base and start doing your own infrastructure. Unless you have a business around long enough -- dial up is actually still kind of around, that is still generating cash, which will allow us to experiment in WiFi space.

          MR. EVSLIN:    I'm glad somebody else knows what I'm talking about.

          MR. ASKIN:    Isn't that sort of -- I find it at least a little unfortunate we think three 20 meg pipes is somehow better public good than one    50 meg pipe.  I mean, as far as capacity and capabilities for network, wouldn't it make more sense logically from a broader public policy perspective, to have one 50 meg pipe with an infinite supply of applications -- cable is running over    that 50 meg pipe -- than three 20 meg pipes which are essentially a waste for    that particular end user. I see the logic of having three competitors, but it would seem to make more sense if government could somehow figure out a way --

          MR. BLONDER:    Then we all have ISDN.  I mean, the best thing that    happened was the Carter Phone decision which allowed people to put a Trojan horse they called modem and get across the network and innovate.  AT & T spent 20 years building the perfect data network which never launched.  You have to be very careful about that as well.  We tried that.

          MR. KAIROUZ:    (Inaudible) that forced every local telephone company to open up access.  But it doesn't work.

          MR. ASKIN:    Except they didn't have the technology.  They didn't have the actual ability to separate out the application from the facility.

          MR. KAIROUZ:    Well, if you add all the pieces together you did, but    when a customer -- in our office, we moved our business, we tried to move the phone line.  We had to wait for three weeks without a phone.

          MR. BURNHAM:    Let's go to Yochai quickly.

          MR. BENKLER:    I'm feeling old. One thing, Tom, is that you're   actually -- in what you're saying, you're not supporting Net Neutrality,    you're supporting open access.

          MR. EVSLIN:    I'm supporting a neutral net.

          MR. BENKLER:    No.  Just historically, the position you're supporting is open access and unbundling.  The response, Jonathan, to you, largely bipartisan throughout the '90s was yes, in a hypothetically perfect world, a big fat pipe that's perfectly regulated and nondiscriminatory is more efficient because it has the characteristic of natural monopoly, but government    regulators suck and government agencies are really good at manipulating their    regulator.  So we don't buy this, we're going to deregulate and we're going to    get a market, but we know that it's a market with network effect, we know that it's a market with very high start-up costs, so we're going to force sharing of the physical network to lower the start-up costs, the customer access in order to create a potential market pull, and the network effects through this connection, so you can offer quality as opposed to (inaudible), and not fall into the hole that the entrants in the first decade of the 20th Century 100 years ago fell into when they lost to what became AT&T. This is a 100 percent made in America, Gingrich congress, deregulation, combination of congress plus the Clinton administration.  Let's deregulate.  The only way to move from monopoly telco provider to a competitive environment, because we don't trust regulators in the long term, and one way to create competition is to force access like co-location. We taught it to everybody in the world.  They learned the lesson.  We are behind.  We didn't have the political will.  And probably the key critical difference, ironically, is that we had private monopolies and they had a public monopoly. So when the minister of supply called the minister of demand and said    I need co-location, they were both ministers in the same government. And there was some resistance in the internal bureaucracy.  So they actually did what we taught about deregulation, which is you want competition, not regulation.  To get competition, you need regulation of transition.  We didn't have that. Instead, what did we have?  We had some of the wealthiest companies in the world fight for every single inch.  There's a fantastic study both at the New York Public Utility Commission and of the FCC about precisely how it was that the web interface and the amount of whether or not you used a web interface or a human interface increased the error rate that caused exactly the drop the three weeks that you're talking about, and how that was implemented on purpose, and the regulators were trying to fight that.  So you got basically a bunch of companies with monopolies.  Monopoly is a great thing to have if you can get it and keep it.  And so we failed.  But we didn't fail because we didn't have the technology.  We didn't fail because we didn't have the right view, which is yes, in an ideal world, a well-regulated monopoly would be better, but it ain't an ideal world, so competition is better yet, or at least it's the second best. We didn't have the political will to push it through, so now we're quibbling over the scraps of Net Neutrality now that we've completely lost the network layer, can we at least please have our innovation in the application layer?  I mean, that's all.

          MR. TAPLIN:    To come back to Brad's initial point, from a VC point    of view, won't all the money be made in the application layer?  I mean, let's    be honest.  This is a pipe.  It's a dumb pipe.  It is dumb.  It's not going to have huge margins.  You're never going to get 30 percent gross margins running a dumb pipe.

          MR. PUTALA:    Unless it gets smart.

          MR. TAPLIN:    Unless you -- you know what the telephone company, they    want to put IMS in and really screw up the network.

          MR. EVSLIN:    That's what they want to do.

          MR. KAIROUZ:    When you go to negotiate with Comcast or Time Warner    on this great application, and they tell you "these are our customers and we're going to give you 50 cents instead of your $20 that you have in your business plan, and oh, by the way, we're not going to give you exclusivity and we'll throw you out of the network whenever we want to," that's not --

          MR. TAPLIN:    That's what we don't want.  That's the old model.  You    and I are in total agreement.  That is the old cable TV -- they were the gatekeeper, and they got to say who got on the pipe and who didn't. In an IP world, they can't have that anymore, unless they push through this regime that they're trying to push through right now, which is that IP will look just like cable TV.  And I'm sorry, if that happens, we might as well all fold up our tent, because it won't be the kind of money made at the application layer.          Look, part of this is just market cap envy.  Ed Whitacre sees Eric Schmidt making two billion a quarter on advertising and he's saying, "That's over my wire.  How come I'm not getting 500 million of that?  I own 25 percent of the country."  And you know, I mean, that's all it is, because he's not innovating at the application layer.  He's just running a dumb pipe.  And he hasn't been told that yet.

          MR. LESSIG:    Can I just make a -- offer a map here that actually links points we were making before about the old war we had about monopoly at the operating system layer, because it's a very similar story, and actually, Yochai I'm sure at some point would love to tell you how there's a similar solution to the problem you've described here.  So here's the story.  We used to    have a monopoly problem with the operating system layer, and you guys used to say how are we ever going to kill Microsoft.  And there are people who spent billions literally -- IBM -- to build another operating system that can compete with Microsoft, and they failed. That was all under the model that you were going to have this kind of corporate driven operating system and that's the only way we were going to solve the problem, and government regulation in the form of antitrust helped, but that problem in large part disappeared because of the emergence of Linux.  And what was Linux?  It was this operating system built in a totally different model about how you're supporting an operating system. It didn't need the monopoly power in order to succeed.  Didn't need to exercise this monopoly power in order to succeed. We're having the same kind of debate now at this kind of physical layer, or that physical logical layer about the internet, which is you've got these monopolies out there and we're talking about how we're going to create dueling monopolies.  Maybe we can get three or four wires to the home, but each of those three or four wires will have the same business model, which is, how do I screw up Network Neutrality so I can get something other than a commodity price for my wire?  So that -- all those solutions are going to constantly force us into this place where people are trying to screw up neutrality so they can get returns, just as the same problem that we had with the operating system.  They were trying to screw up neutrality to save space.  Now there is, it turns out -- we don't necessary notice it now yet -- but there is an equivalent to Linux in this space, which is the explosion    of -- I'm just going to hand it to you -- but the explosion of community driven infrastructure that will not have the same model that AT & T has for delivering pipes.  Now John's not going to like this, because he wants us to believe there are only two possible ways to get into the home, but the fact is, there are people who think there is another way to get into the home, just like there are people who thought there was another way to build an operating system, and that, you know, in some sense could possibly be a check on this.

          MR. ASKIN:    Even the bell companies don't -- the network should be the give back from the bell company. It should be the incentive.  We will be  allowed to have our closed networks, but you municipal WiFi networks or other open networks, that's going to be the check on us, and shouldn't that be the guarantor in the trade off.  They wouldn't accept Net Neutrality for themselves, then they should be able to accept --

          MR. EVSLIN:    It should be.

          MR. BURNHAM:    I want to make sure that we hear the follow up to    Larry's point, because the question is, is there a possibility that there is    another infrastructure?  It's related to Greg's point, and also to the point about innovation being a solution historically. Greg says it's been difficult to make money if you are not one of the first two providers. Likewise, the problem with attacking the operating business was that there was a network effect problem that made it difficult to get in. We’ve talked about access solutions which would overcome some of those problems.  But how realistic is the possibility of a solution that's completely outside of this framework in the same way that Linux was completely outside the operating system existing operating system paradigm.

          MR. BENKLER:    The reason, Larry, (inaudible) in despair of any of    this actually working, and so what's the build around.  So I've been writing    about deregulating spectrum over that period as basically an infrastructure of first and last resort, given that we're just going to -- so this is an odd term.  I was pushing earlier about how important it is perhaps to integrate, but given that I've been skeptical about the success of this, I've been spending most of my time thinking on the work around.  And we've been working for years on open spectrum as the source of work around, which is essentially a form of deregulating spectrum.  How likely is it to offer a genuine work around for a 100 megabit or gigabit ethernet in five years is really, in a sense, the question.  Because six megabits, 10 megabits, this is nonsense.  This is not speed.  You can't buy five megabits in Japan anymore.  This is too degrading of a service. So it's easy for me to talk about what the architecture of a solution    looks like.  What it looks like is using the deployed base of WiFi devices    to mesh.  We have a number of companies that have built successful though still    managed meshes over simple WiFi just at the software layer, so packet, (inaudible), couple of others, mesh networks.  None of them have actually succeeded in a big way. Remember that municipal WiFi is also a short cut and a fix.  If you really want municipal work around, what you need is to use the fact that they can float bonds and amortize these things over the next 20 years.

          MR. EVSLIN:    And they own the poles and the conduits.

          MR. BENKLER:    And they own the poles to actually get the fiber linked with the neighbor and minimize what you actually need.  It's a waste to go WiFi.  It's buying on the cheap something you could get much more effectively.  But then you would still have an old network, and there's a    threat model that comes from the monopolist government and there's a threat model that comes from the monopolist telco and there's a threat model that comes from a municipal WiFi, and then there's the genuinely distributed network of just my device talking to your device and saying "I'm here" in the same way that my Skype, when I'm not talking, is available to help you pass through a packet on your network.  My WiFi can do the same.

          MR. WILSON:    Yochai, how does that truly peer-to-peer community powered network ultimately talk to the traditional network that exists?

          MR. BENKLER:    Once you have a cloud over a system, you can compete on the middle mile, on the backbone by putting up a point of presence anywhere within that cloud.  So if you overcome the last mile, which is the real -- the hard thing is not to put an antenna in a city and connect it through a middle  mile to the backbone.  The hard part is getting from the middle mile to the home, and that's where a mesh network can really be an alternative.

          MR. BURNHAM:    Just to answer Fred's point specifically, the problem    you're talking about is how do I connect off that, off this mesh to somebody who is on some monopoly provider's net, and I think it's the experience of Fon in Europe is somewhat instructive here.  It's turned out that they've needed to do    deals with the second tier players who have been willing to allow them to change the end user license agreements in the broadband service that they provide in order to be able to, first of all, create their mesh and then secondly, interconnect.

          MR. WILSON:    Brad, this is what I'm not totally getting about this.  Do you really -- in the ultimate nirvana solution, you don't really need that,    right?  Because what we're talking about is I'm communicating with you, I'm communicating directly with Yochai, Yochai's communicating directly with you, we've got a mesh network where our antennas are talking to each other's antennas.  That multiplied by 50,000 people creates a cloud.  And then all I    got to do at some point is connect that cloud into the traditional network.  So    we don't really need anybody to have a broadband connection on their own.  And    we're not talking about sharing -- we're not talking about stealing, you know, broadband from Verizon and that. What we're talking about is just to throw those guys out.  Get rid of them. I don't want them anymore.

          MR. BENKLER:    But Brad's point is correct for the transition.  Like if you're talking about end state.  End state, which you would call a mesh cloud with a million devices in a city, you can connect anywhere to your gateway to your incumbent and they can have whatever arrangement they can have, but that doesn't affect the fact that there is packets flowing in the area and the ability to connect so you can put up an antenna.  Now I'm a little -- even though I've been working on this for a long time, I'm a little reluctant to throw it in here, because it's an easy fix as it were, given the sentiments around the table to say let's not deal with Net Neutrality because of all this    stuff coming out, and in some sense I have been spending my time on that because I think that is ultimately the more stable solution. A user-owned network, or rather, a network that's not owned by anyone. You roll your own to your neighbor is a much more long-term, stable solution in -- like Linux, but at the physical    transport layer.  But the question is, it's all a question of timing.  Are you actually going to get the kind of network, for example, that will inspect packets in such a way that we would need to authorize one way or another so that    what you end up having for like phone, in order to implement the network, you already build into it responsibility to the incumbent, or will you get something that's genuinely meshed. I wouldn't be too saddened if this means we don't need to do anything on the Net Neutrality.  But I do think that this actually starts to build what I think will be much easier for this crowd to agree on.  And if we're actually flipping the morning and the afternoon, I think there is one thing that I certainly have not heard anyone, except for Jeremy, be uncomfortable with, which is the set of design requirements of DMCA plus broadcast flag, etcetera, that actually require each piece of equipment to certify itself with the network.  I know how to comply with this regulation.  I know how to comply with this set of permissions set by some standard required by law.  That needs to be a resisted across the net.

          MR. LESSIG:    But there's another part that also plugs into the    kind of anti-regulation sentiment here, which is not well understood, but another point of your expertise, and that is deregulation of spectrum.  What's so striking is that though we've seen an explosion in value around unlicensed devices, which are deregulated spectrum devices, you have not seen the FCC follow the economic logic of this, which is to explode the space of unlicensed spectrum. Instead, you see the FCC playing into the incumbents' game of auctioning off more or locking up more spectrum into this old model of how we're going to use spectrum, or this sort of allocated model of how we use spectrum.          So the only reason -- obviously I'm in favor of Network Neutrality legislation.  The only reason I was trying to shift in this way is it does actually give something that this group could agree on.

          MR. BLONDER:    How are we going to do that?  I've been to Washington --speaking of going to Washington to lobby, I go down on occasion.  I hired Reed Hunt to try to do that.  I've written papers on network auctions under both Republican and Democratic administration.  Gone down and hired Washington law firms, hired ex-FCC chairman, and the reality is, they all said, "You know, son, let me tell you about the reality of Washington." And the problem is not only do they have the 100s of millions of dollars that they use to lobby, it's the communication because people are elected.  And it is really hard to convince someone in Washington to go and change the rules around the guys who get them elected, which is through the public media.  And I made every argument you    could in terms of an evergreen revenue new stream.  You know, get off of the    one-time license business.  Go into a royalty.  Everything you can try for the different administration.  That's like pushing water uphill.

          MR. TAPLIN:    My only worry about floating the mesh network idea is -- I heard this from the Progress and Freedom Foundation in Washington. Those of you who don't know who that is, it's the kind of far right think tank that says there will always be a new third wire into the thing, so let's not worry. And it reminds me of General Motors saying, "We're going to build hydrogen cars.  We've actually built one.  See it.  It runs around, and so don't worry, we're on it.  We're really in this." It's not -- we have to deal with what we're dealing with right here and now, and I believe really if these laws go through in the next three to five years, you will see the affect on innovation now, long before --

          MR. LESSIG:    But we've got to be able to walk and chew gum at the    same time.  So you're right.  I'm all with you with Network Neutrality.  And    we ought to figure out whether that's something we should support. But in addition, we ought to also be pushing for the infrastructure that allows that to take off, and that infrastructure needs more unlicensed, wireless spectrum.

          MS. SOHN:    I actually think there's some cracks in the foundation that are starting.  One perhaps the lone -- maybe not the lone, but one of the good provisions in the Senate bill, in the Stevens bill, is one that would free up the white spaces around broadcast spectrum for unlicensed use. Now that's really going right at the broadcasters at the get go.  And there is bipartisan support.  You're not going to get it all at once, okay. Yochai's dream is not going to happen all at once.  It's going to happen bit by bit. And I have to say that the broadcast industry is still very powerful, but not like they used to be. And they still are, you know, probably the most powerful means of communication, but it's getting chipped away.  I mean, I'm getting a little    tired of hearing that there's no public engagement on Net Neutrality.  A    million people sent letters to congress.  That's pretty damn good. And the grass roots lobbying in earnest is only maybe six or two weeks old or two months old.  So the public is getting it.  I think the best message is do you want your internet to turn into your cable system.  When I do speaking engagements, that's where everybody applauds me because everybody hates their cable.

          MR. BURNHAM:    Peter, I'm going to cut this conversation off, because    it is a little bit after 12:30 --.  Lunch is being served downstairs, and we want to get to that. We want to give people a chance to decompress and talk a little more casually. I think we have covered a lot of landscape.  We have, as Yochai said, flipped the conversation. I propose we go to lunch, spend 10 minutes wrapping up the neutrality discussion when we come back, and then push into the even scarier waters of patent and copyright.
        (A break was taken.)

          MR. BURNHAM:    So we're going to go ahead and start here.  And over   lunch, a couple of people came up to me and said, you know, it's really hard to    sort of understand where people are coming from without having a better sense of who they are and where they're coming from. So I had tried to avoid it, because I thought it would be kind of time consuming, but I will ask everybody to go around and very quickly just introduce themselves and what they do in their day jobs so that people can have a sense of who they are. So I'm Brad Burnham.  One of the two founding partners of Union Square Ventures, and we come at this from the perspective of venture capitalists that invest primarily in the applications layer.  So that's part of the reason we look at it the way we do.

          MR. MEAKEM:    My name is Chip Meakem.  I'm from Kodiak Venture Partners, so another venture capitalist in the room.  We look at a lot of   similar stuff that the guys in the room.  So digital stage.  Internet media.  Digital media.  I was a entrepreneur back in mid '90s.  Started one of the first internet advertising networks.  That's  me.

          MR. TAPLIN:    Jonathan Taplin. I'm a professor at the Annenberg School for Communications at USC.  I teach the digital media and entertainment    courses.

          MR. LESSIG:   I'm Larry Lessig.  I teach at Stanford Law School, and I    also chair the Creative Commons Project.

          MR. GILMER:    My name is Ken Gilmer, and I write software.

          MR. EVSLIN:    Tom Evslin, and I'm a recovering CEO and novelist.

          MR. HEESEN:    I'm Mark Heesen. I'm the president of the National Venture Capitalist Association, representing 480 venture capitalist firms.

          MR. WENGER:    Albert Wenger.

  (Inaudible).

          MR. GRAHAM:    Paul Graham.

    (Inaudible).

          MR. KAIROUZ:    Habib Kairouz.  I'm a venture capitalist in Rho Ventures, and we invest across all the different market sectors. Communications, services, software.

          MR. AMMORI:    I'm Marvin Ammori. I'm from the Institute of Public    Representation.  It's a media public use law firm that represents on media    issues, mainly before the federal communications.

          MR. BLONDER:    I'm Greg Blonder. I'm a venture capitalist at Morgenthaler Ventures.  Before that I was the chief technical advisor at 

AT & T, and before that our family business was really a pioneer in the cable    television industry.  Back in the days when we were bribing mayors in order to get on the poles.  Not our company, but that was what people did, so.

          MR. MORGAN:    I'm Dave Morgan. I run an online ad targeting company    called Tacoda.  My second online advertising company.  And in a previous life was a lawyer and a lobbyist for the newspaper industry.

          MR. WILSON:    I didn't know that.  And we funded you?  I'm Fred    Wilson, Union Square Ventures.

          MS. RACINE:    I'm Laurie Racine,I co-founded Public Knowledge, and I've also been spending the last couple years looking at how we can look at   promoting some of the issues we're talking about today.

          MR. SEMMELHACK:    I'm Peter Semmelhack.  I recently funded a    company with Union Square, a company called Bug Labs.

          MR. PHILIPS:    Jeremy Philips. I work on the strategy and acquisition    at News Corp.

          MR. LEVANDOV:  Rich Levandov, I'm a venture capitalist, and previously I was a co-founder of a company called Phoenix Technologies, which sort of   reverse-engineered the IBM (inaudible). I think the whole sort of issue of  copyright and innovation is pretty interesting.

          MR. GROSS:    I'm Irwin Gross. I'm a venture capitalist with World    View Technology Partners, and in a prior life I was a litigator.

          MR. JARVIS:    I'm Jeff Jarvis. I am an old media guy in magazines and    newspapers as writer/editor, turned blogger and media revolutionary.

          MR. O'BRIEN:    I'm Chris O'Brien.  CEO of a company called Motion Box.  We're a personal video sharing service located here in New York.  It's going to be launching in a few weeks.

          MR. ROTHROCK:    I'm Ray Rothrock, managing partner at Venrock Associates.

          MR. FERNANDO:    I'm Sanji Fernando.  I'm with Nokia in the Nokia    Ventures organization.  I cover the US for Nokia Ventures.  We focus on a    range of stages and as well as early stage.

          MR. BENKLER:    I'm Yochai Benkler.  I teach at Yale and I write    about this stuff.

          MS. SOHN:    I'm Gigi Sohn.  I'm the president of Public Knowledge,    which as I said before, is a public interest advocacy organization that works at the intersection of intellectual policy and technology.

          MR. PUTALA:    I'm Chris Putala. I'm a politician.  I am a head    lobbyist, head of all government affairs for an internet company called EarthLink, the last standing independent ISP of any size.  A company that is now struggling with dealing with, at a practical level, all the increased powers and less government role in kind of the infrastructure space.  And one of our lead strategies to get around this is our municipal WiFi clouds.  We're up in Philadelphia, Anaheim, Orange County, New Orleans.  Lots of projects in the hopper.  Chicago, Houston, and around the country.  And the only thing that I    would actually ask is that if you are thinking about funding anyone with any    good ideas of how these WiFi clouds can actually be made of greater utility to

    consumers, please find them.

          MR. BURNHAM:    Well, thank you for that context.  We did flip the   agenda.  We had earlier on the agenda the whole subject of how copyright and    patent may constrain innovation, and we pretty much moved through that and    quickly into Network Neutrality.  I think the afternoon was originally constructed to be regulatory broadly, and among the other areas that we wanted to cover were regulation in media, from the perspective of, you know, concentration of media and all the other stuff that goes on in media today.  Obviously regulation in the internet, to the degree that there is a set of problems associated with the kind of wild west nature of the internet and the fact that consumers don't have a lot of protections that they've come to expect in real space, in cyberspace, and there's a series of initiatives there that may or may not be good things that we wanted to talk about.  So I want to make sure that we talk about three things this afternoon.  I want to get to the patent and    copyright discussion, and I think we should do that first.  And then I want to come back and talk about what we think of as environmental remediation on the net.  What are the efforts that are taking place to improve the environment on behalf of consumers and how much of that is good, how much of that is bad, and how can we think about that better.  But before we do either of those, I'd like to try to wrap up the discussion that we had this morning and give everybody sort of a chance for a last word, and to frame that, I thought, Fred, I'd ask Fred to kind of remind us of the substance of what we talked about.

          MR. WILSON:   I think that we've all agreed that an open internet is    best, for all of our interests anyway, and there were a number of approaches    laid out; legislate, litigate, innovate, motivate, activate.  I personally think that one of the reasons that venture capital community is maybe less sensitive to this issue than we might otherwise be is that we have grown up in -- we have    made our business essentially taking aim at big, fat, slow-moving companies  and innovating around them.  And the cynic in me says that the very best thing that we can do for our business is let the big telcos add to their already slow networks with additional things that make them less and less innovative, and for us to just think about funding something like Yochai talks about and just innovate around it, because that's what we're good at, that's how we make money, and then maybe it's even better for us in the long run for these guys who control the old style network to completely screw them up.  So that's sort of the cynical approach.  I don't think that's what we should do, but I certainly don't wake up scared every day about Net Neutrality, because I figure in some    ways it's going to be good for the industry, for the venture industry for    entrepreneurs, if the big telcos completely screw up the existing networks.          But with that cynicism out of the way, I think I'd like to turn it over to Larry just to make his final thoughts on this, and then anybody who wants to react to that, and then we can move on.

          MR. LESSIG:    Well, I would order things we can agree on from most    likely to least likely.  So most likely, I would think that to the extent we imagine the Yochai or the Linux way, which is to figure out ways to build this infrastructure at the physical and transport layers of the network, we ought to at least agree that the government ought to do more to get out of the way of enabling spectrum to be used. So spectrum deregulation or unlicensed spectrum ought to be something we push for in a context where most of the effort is to locking up more spectrum.  So that's the Linux sort of the Yochai way to the solution. To the extent we still talk about -- there's still something to    talk about from the Network Neutrality stance, it seems there is consensus    about the basic four powers of freedom, which right to run any application,    right to get access to any content, right to attach any device, and the final one is right to know what the terms and conditions are of your server. Beyond that, there is various layers of additional regulation.  The minimal additional layer, in my view, is one that bans discrimination within a kind of service.  So, for example, a network provider can say, "here's the price you pay for video quality service," and that's the price anybody gets to pay for video quality service, and that would be okay.  But what wouldn't be okay is, "here's the price Google pays for this video service and here's the price that Yahoo pays."    That's the kind of access tiering that I was describing that would be a minimal additional step beyond that. Then there are people who push for even stronger limitations, like the Markey approach, which says there must be neutralities for all bits, which I don't think I support, but that's the next layer up.  And I would think that at least some minimal support for the idea of Network Neutrality, either permanently or temporarily, either with a sunset provision or with some clear regulatory conditions where it gets listed would be something we should be able to get consensus for.

          MR. PUTALA:    As a reaction, with all respect to the venture capitalist community, I don't know that it much matters what you specifically    agree on.  I think you're too diverse and diffuse to really act in and of    yourself as a political counterweight to the forces that are already hard at    work in Washington.  I would come at it more as a little bit more of a process challenge for you all, and my hope would be that the people that have an immediate stake in this, Ebay, Amazon, Yahoo, Google, who have an immediate stake and have deep enough pockets to actually do something about it, are not doing nearly enough. And I think you all would agree that competition is always good and competition in public policy making in this area is particularly good just so there's a fair fight when you think about where the lines are going to be drawn on Net Neutrality.  Where the venture capital community I think could be vitally important is doing everything you can inside the kind of investor community to pressure the Google, Ebay, Yahoos  and others in the word to say, "look, you need to understand how much of a threat you're under, and you need to    take this seriously, and you need to fight fire with fire."  They hear that from folks like me in Washington, and all those folks in those senior management of those companies are still at the stage of their development where they believe    that they are doing nothing but good for the world, and that, therefore, nothing painful could happen to them.   They need to hear it from the folks that they really care about in the investment community, that they need the strategy, they need to get serious, and they need to get serious within the next three months or this fight is over.  So that would be more my kind of process thing that would be my suggestion as to what could be the most productive use out of the venture community.  So it's not deciding what the ultimate dividing line of what's a neutral network and what isn't, but it's making sure that there's a fair fight, and the best way to make sure there's a fair fight is for the folks    with the real stakes and the deep pockets hear from people that matter to them that they care about.

          MS. SOHN:    I just want to add something, though.  I don't know if I    entirely agree with you.  I disagree with Jonathan that Google, Ebay, et al    have done everything they should be doing in this area.  So on that I agree.  But one of the places I think where we're getting killed is that the other side charts out are the Wall Street analysts, right, who say if you do this Net Neutrality thing, then Wall Street's going to go crazy and we're not going to give them the money they need to build out their networks, and there needs to be -- unfortunately, I think we have only one analyst on our side, this guy David Beringer who used to invest in CLECs.  We need folks who are in the financial community saying, "Wait. Wait a second.  This has other costs. There are other innovation costs."  A guy named Blair Ravin who was Reid Hunt's chief of staff at the FCC just testified in front of the Judiciary Committee, and he finally said it best saying you can't  -- the discussion has all been about what kind of innovation, the telephone companies and the cable companies are going to do.  Nobody's talking about the innovation that a lot of your clients engage in.          So to the extent that we've convinced anybody around this table that venture capitalist should have a voice in that Net Neutrality debate, they do need to hear from you directly. That's my belief anyway.  It's not just enough -- I think there are some perception problems of framing this a Google versus Verizon.  I think as many people who hate Google nowadays hate Comcast.  It's a major problem.  And what happens is they end up turning around the debate and saying, "Well, shouldn't we have a nondiscrimination principle for big search engines too?" There's not competition there.  So having the little guys and the    little guys' investors out of the debate I frankly think is a critical    piece of the puzzle.

          MR. EVSLIN:    Brad, I think we're almost but not quite as far at   consensus as Larry would have taken this.  I would rather -- it's only a difference in degree, and it doesn't matter if we're in complete agreement,    but just to keep the issue sharp, that what I think we should be pushing for,    and it includes venture capitalists, at least when they hold fundraisers for    politicians -- have their attention for a while -- is that competition be    established and those steps be taken that need to be, which include certainly freeing up spectrum, which we all agree on is enabling another way, but also, the giving of no new concessions to the monopolies without counter concessions which assure de-monopolization and fairer treatment.  I think at lunch we came up with a solution to both Yochai's dream and the bad nomenclature that we've been using for Net Neutrality.  We've invented America's Anti-Terrorism Network, and America's Anti-Terrorism Network -- never say it without saying all four words, otherwise you're in violation of fair use  -- America's Anti-Terrorism Network will be built with a 10th of the budget that's been allocated to FEMA in each American city to make sure that those cities have the meshed WiFi clouds, which have proven their ability to survive not only a terrorist attack, but those left wing hurricanes and other dangers that Americans -- and not incidentally, to serve cities in Diaspora, that is the internet serve cities in Diaspora, which can happen again as well. That's only half a joke, because,   Yochai, I think that there's some great network solutions, and the problem is    you can't get from here to there -- and you can see how yours is great.  It's    just a little hard to see how to get there -- that a critical mass of municipal network, although not a desirable end state, because the political pressure on them to start banning porn or other things, is probably a good intermediate state, and a way to fund that really is this survivability, as well as the low cost of those networks, and to preempt any jingoism or take advantage of jingoism in order to do that.  Only one last thing, Brad, as a segway to your afternoon discussion, the two topics which are much related, Larry and I were talking about it a little bit at lunch, that assuming that content is more readily available and that changes are made in copyright law or digital rights which we move monopoly bottlenecks from an ownership and a content distribution  -- from a content ownership point of view, that frees up a lot of economic wealth, and then there's a fight then going back to the morning discussion, those who distribute, certainly want to grab their share of it.                  So there's added -- I'm not saying this very well, Larry -- but there's added heat.  There's two kinds of friction in getting content from its creator to its consumer.  One is who owns the rights and who owns the distribution network.          So if you solve the problem on either one, you create more potential wealth, and therefore, more competition and more heat around the other one. But really what we're doing is addressing the two aspects of how content gets from its creator to its consumer.

          MR. BURNHAM:    Anybody else have any sort of final thoughts on the Net Neutrality debate?  I think Gigi's point about innovation is one that we    should take home.  I think that I have to say that it does sort of grate like    fingernails on a blackboard or something when I hear that some of the terminology that's being used to describe some of these initiatives coming from the telcos, having grown up inside a telco and AT & T, and understanding the degree to which they're able to commercialize innovation in that environment, and comparing it to the innovation that we see in the decentralized environment.          So I think the argument that is more credible coming from the telcos is I've got an infrastructure cost that I've got to cover.  That's the world that they live in and understand and know.  But to suggest that they will take whatever profits they're able to extract by going to the applications layer and turning them into innovation is pretty far fetched.  So if we have no other thoughts on sort of the Net Neutrality, I think Tom's segway is a fairly good one, and that is there are other constraints in the availability of content and other constraints on innovation beyond just the distribution network. We've spent pretty much the    entire morning talking about the distribution network.  And in the area    of patent and copyright, those have been -- and justifiably -- they've been defended -- the patent process and the copyright process have been defended as    having created a lot of innovation historically.  And there's I guess a couple of things to think about.  One is, has something in the environment changed that would suggest that they are not as effective as they once were in promoting and sponsoring innovation?  Or is there something that's changed in the structure of    where innovation occurs that means that they're not as useful?  Or do they remain absolutely critical to it and how so? So maybe I can ask Larry to kick    off this conversation by kind of talking about your experience with it and with Creative Commons and what you've tried to do there on the copyright side, and why it's important, and what you think has changed and set up the situation we're in now.

          MR. WILSON:    Brad, before you do that, do we want to tackle patents    and copyrights as one issue or two separates issues, because I see them as related, but really fundamentally different issues?

          MR. BURNHAM:    I leave it to you guys.  Let's do it separate.

          MR. WILSON:    So we're going to talk about copyrights and then patents.

          MR. LESSIG:    So I would frame the discussion like this.  Distinguish    between -- I'll use modern sort of computer geeky terminology -- a read only and a read/write culture.  So a read only culture is what the internet is producing when it enables people, in a massively efficient way, to be able to buy content produced by someone else for the purpose of consuming.  So Apple iTunes is the poster child for this. Very efficient way of distributing contents, low cost, good technology, guarantee that it's distributed and controlled exactly as the owned wants to. And read/write culture is the sort of thing that MySpace and our    media and bloggers and all sorts of other companies are trying to support,    where people are not just consuming culture, they're also doing stuff with    that culture.  Remixing it.  Creating stuff with it.  Sharing it with their  friends.  A few did a study.  57 percent of teenagers produced and shared content on the internet.  That's not file sharing.  That's about 99 percent.  This is people actually producing and sharing content.  A huge proportion of our kids think like that.  So here are these two forms of creativity or two colleges of creativity.  There are two things to notice about these two ecologies.  The first is the market or the ecology for the read/write internet would be radically bigger, more valuable, richer than the ecology that supports just the read only.  You think about the bandwidth, the computers, the software, the attention.  The read/write internet is massively more valuable to the economy.          So that's the first thing to notice about them.  The second thing to notice about them is that copyright law, as it's currently constituted, supports the read only internet perfectly.  Supports the legal claim of the read only internet perfectly. Supports the legal claim for them to control perfectly how content is consumed and used.  Indeed, more perfectly than it did in the real    world, because copyright gets triggered every time a copy is made.  There's no    way to use content in the digital world without making a copy.  So it's a    perfect control for read only internet. It's fundamentally in conflict with the    read/write. Copyright law makes it extremely hard to produce businesses that build on the idea of people taking other people's content and doing something    with it and sharing it, because all of that activity presumptively requires    some kind of permission, and permission in this context is very expensive to    secure.  Now the response to that is not to say, therefore, let's abolish   copyright.  I think copyright is absolutely essential for -- in the digital age even more than in the analog age for lots of reasons.  So it's not just about abolishing copyright, but it is to recognize that copyright law is crafted for a certain technological baseline.  Consumes a certain technology. The copyright law that we've inherited assumes that analog technology, and as applied to digital technology, produces all sort of regulations that just don't make any    sense.  They don't actually serve the underlying aim of copyright and create    incentive.  They create all sorts of regulatory burdens on people to try to    do stuff with content.  They're not efficient, and we ought to be thinking about ways to update copyright law to make it make sense in the digital age. Now, policy making would be one way to do that, but I think in our world, in America at least, it's impossible to kind of talk about the  sensible policy in terms of copyright  because an IP McCarthyism that reigns  about this. If you question IP, you're referred to as Bill Gates called a bunch of us (inaudible) communists," so there's no way to really get real good thinking about this policy making space.  That's one of the reasons why a bunch of us around here started Creative Commons about four years ago, because what Creative Commons is really doing is allowing artists to opt into a much more reasonable regime of    protections that encourages the kind of reuse/remix of content that I think the    market is demonstrating there are lots of people out there who want to do.          So you think about Creative Commons as kind of plug-in to the existing copyright system that allows much lower transaction costs around dealing with copyrighted material or copyrighted rules.  And while people are doing the sort of things that we expect, the read/write internet is going to encourage.  So we launched this in 2002.  In a year we recorded a million link backs to our licenses.  In a year and a half that number's at 1.8 million.  Two years that number's at four million. Two and a half years the number's at 12 million.  Three years, which was December, the number was at 45 million. Three and a half years, which is this month, the number's at 140 million.  So we've had 100 million increases in    licenses in the last six months.

          MR. WILSON:    What does that mean when you say link back to your --    is that discrete objects of content that are licensed under the Creative Commons?

          MR. LESSIG:    Yes.  So what it means is there's a place on the web   where somebody's linking to our license as a way of asserting that something is    licensed under Creative Commons.

          MR. WILSON:    So, theoretically, each piece of content would only   contain one of those links, so it's, in effect, a counter for the number of --

          MR. LESSIG:    Well, it over counts and under counts, because you could have one page that has a thousand things on it, that's one license, and    you could have a bunch of blog entries and each of those licenses has to be successful.  But the point is the growth rate.  So you can see that a constant way of counting is increasing. What it does is create an infrastructure of content.  Like on Flickr, for example, there are 14 million images licensed under Creative Commons licenses.  It creates this infrastructure of content where people can use it, consistent with copyright law, you as a business can plug it into what you're doing, consistent with the copyright law, but without fearing that the way in fact it can be used is going to create copyright liability.

          MR. WILSON:    So, in effect, it's explicitly permissioning your    content and letting anybody know right then and there what they can or can't    do with it, as opposed to traditional copyright law where you have to go find    the author and ask for permission, right?  So you, in effect, are taking the permissioning and put it out there.

          MR. LESSIG:    Yes.  It's a permission granted up front, and it's    granted in three separate ways.  One is we call it human readable commons read.    It makes it simple for people to understand what the freedoms are associated with the content. The second is a license that actually makes it enforceable.  But most important is the machine readable layer that expresses the freedom    associated with the contents so that search engines can begin to gather contents on the basis of freedom, so Yahoo and Google both now have portals that you can filter your content on the basis of freedom.  So show me all the pictures of the Empire State Building available for noncommercial use, so you can filter images on the basis of those. So this is intended really as a hack to maybe just lower the cost of the copyright system in this space where there's a lot more activity    around copyright.  But it doesn't, in my view, remove the ultimate policy objective here, which is to bring this regulation into the digital age.  To  make it make sense in the digital age. Because as it's presently structured,    as the tools develop for more efficiently controlling how people use content, those tools that read only internet give, will have the affect of weakening the economy around the read/write.  In other words, have the consequence of destroying what could be a very valuable market here.  So that I think requires reform in the legal.

          MR. WILSON:    Can you imagine a world where Creative Commons effectively became the standard and that there was never any official    policy adoption around Creative Commons, and yet 99 percent of all content created was licensed under Creative Commons and it effectively became a law of the land de facto?

          MR. LESSIG:    Well, I do think, yes, I think it can be a standard.  I    don't think we're talking about 99 percent of anything.  I wouldn't tell Madonna that she ought to be releasing her stuff under Creative Commons.

          MR. WILSON:    I'm not suggesting you tell her that, but some day she    wakes up and says, "Hey, this is the better way for me to put my music out there."

          MS. SOHN:    If she owned the copyright maybe.

          MS. LESSIG:    Yes.  If she owned the copyright.  I'm not sure it's really for 99 percent, but it is for -- I do think it can be the standard for    this new, huge market of creators, whether you want to call them peer producers in Yochai's way of thinking about it, or you want to call them amateur-to-amateur culture as a kind of MySpace creators.  Whatever. The point is, this can become an increasing default for when they say "I want my rights protected."  I don't want my write rights protected the way Hollywood would say, "All rights    reserved.  Call my lawyers first."  And on the other hand, I don't want you to    take my thing and turn it into a CD that you sell on the street.  That's not consistent with what my view is. But just giving them away to express and default is different from the copyright default.

          MR. TAPLIN:    Fred, can you imagine a regime -- just speaking to like Jeremy's stuff -- if they put out 24 as a TV show, could they then put out some excerpts from 24 under a Creative Commons license, which then the fan base of 24 can remix and make mash-ups of their own to republish on MySpace that would be different from the actual taking the 24 and publishing it on CD.  That's kind of how I see this working.

          MS. RACINE:    It's kind of taking the middle of the end of the long end of the tail, and it makes an incredibly viable economic.  I think as director of Creative Commons -- I put in the funding for Creative Commons --    I think this is the future of the creative community in many, many ways. And the interesting thing that I found out, living less in the philanthropic world and more in the early entrepreneurial world of young media, is that young companies that are getting started find their ability to see the future of how Creative Commons would work for them fairly easily, interestingly enough.  That some of the resistance or more of the resistance I'm finding comes from a certain kind    of creator who is a little, a little bit wary.  And what's so surprising for me then for this particular crowd is that there are many young entrepreneurial endeavors that absolutely see how Creative Commons will work for them.  And I think that's a huge boost for Creative Commons sense. And then there will be that third, you know, third circle that's created, they're going to begin to come back into the center and they'll begin to see well, if the companies I want to play with want to use my content get it, there's a trust factor there.

          MR. WILSON:    Laurie, you said this is a great tool for the middle to    the long tail, but I guess the question I had is is that only true because --

          MS. RACINE:    That's today.

          MR. WILSON:    Today, and my kids' generation is never going to think of creating content in any other license, other than Creative Commons. Is that inevitable?  Is that possible, or is that a crazy idea?

          MS. RACINE:    I think it's between possible and inevitable.

          MR. WENGER:    I think one of the interesting challenges is there are     lot of people who still think about content as they want to have some baked    in enforcement mechanisms.  So they look at something like Creative Commons    and they say, "That's all very well and I agree that those are the points that    I'd like to have my content under and it's less than all rights reserved," but if I don't have a DRM wrapper on it, the next thing that's going to happen is it's going to be pieces and pieces and all shot to hell. And I think the interesting question is how does that threshold get crossed, and maybe it just gets crossed organically by enough people adopting it, but the question is, is there some kind of enforcement mechanism attached to it somewhere at the end of the day.

          MR. LESSIG:    Technically there is just the enforcement mechanism of    the law.  (Inaudible).  But the reason why we're so strong in resisting the DRM, part of it is, DRM is a tool deployed to enforce the ready only internet.  It makes that more efficient.  But the consequences of deploying that tool more efficiently is it makes it much harder to do stuff with the content that you've actually consumed.  It's locked in wrappers that forbid you from remixing it or sharing it or any of that kind of stuff. So if we build an ecology of DRM,   that's a great ecology for supporting the smaller of the two markets that    I've identified, the read only internet.  And what we've got to do is try to build businesses and ways of creating don't depend upon that.  Not so much because DRM is evil, or not because people shouldn't have their rights protected.  I think they should. I don't want to support piracy in this kind of mix at all.  But because if we build this DRM infrastructure, we will give up the potential of this much more valuable structure.

          MR. WENGER:    My question is what is the alternative in making    enforcement possible?  What is the alternative to DRM so that if I sign up for a Creative Commons license to reserve certain rights, what is the mechanism by which I can discover all those people who are infringing those rights that I have reserved, and then go and get enforcement?

          MR. LESSIG:    If you mean by "mechanism" technology --

          MR. KIRKPATRICK:    You can search.

          MR. EVSLIN:    It's an interesting feature on Feed Burner.  If your RSS feed, it doesn't go on Feed Burner, it's not explicitly tied into the Creative Commons license.  But they list something called "uncommon uses"    and what they really mean is they use their ability to monitor grabbing your    content to see who's really reproducing your content or reproducing your    content without your links being accurate.  And so they provide a block RSS service, an RSS distribution service, but they're in the right point in the food chain to tell you if the RSS feed, which exposes your content when you want it to be exposed is being misused. So the market place is providing some mechanism, not to say that that's fool proof, but nothing is fool proof, which does make some levels of enforcement possible.  So what the technology takes away, the technology gives as well.

          MR. O'BRIEN:    A point I was going to make about that comment --    actually two points -- at Motion Box,what we're working on now, we're actually not currently using Creative Commons' licenses, but it's something we're looking at, and two was, of course, when the uploader uploads content on a web service, really has no idea what a license is, but they have very specific ideas about what people who they share their content with should be able to do with that content or shouldn't be able to do with that content. And so a big thing that we're thinking about is how can we be enforcing Creative Commons' licenses in    different terms within the platform itself, so that you get the right end result from the point of view of consumer expectations and avoid things like somebody uploads a video on your kid, which ends up in a very inappropriate use, either a MySpace page or you can imagine the worst case. But I think it's a very difficult thing to figure out as you get down to the very end of the long tail, because there is a lot of examples.

          MR. JARVIS:    Can I ask a question?  And I'm hearing all this. My side is the demand side of this. Right now it's the supply side.  What I want to understand is rather than copyright has the battle ground, fair use fair common has a battle ground. (Inaudible). Slowly starting to understand that.  And fine, they can do Creative Commons' licenses, but I think as you pointed out, chapter two, newspapers really aren't among (inaudible) because they're so quick to    the graveyard.  The daily ones, not the long term ones.  So there's something else that goes around the other end that says even without having to check, even with having the time to check or the means to check, that there's a broader   definition of what's defined as fair use, whatever that definition is or isn't today, and that there are new opportunities to have an ethic around that, that I will link to the source because I now can link to the source. What's going on in this?  How does fair use fit into this?  How should it fit into this?

          MR. LESSIG:    Well, I also run a clinic in Stanford, a clinic where we fight fair use cases.  We just brought one against Stephen Joyce, so I'm very    familiar with that fair use law. Fair use law is useless in this context.  Fair use is the right to hire a lawyer.  So a couple of you have the ability to hire a lawyer, and you can spend five years litigating these issues and then figure out what the lines are.  We don't have five years to figure this stuff out. So Creative Commons doesn't try to modify fair use.  What we say is we're going to provide some clear or as clear as we can additional freedoms that you buy into, you opt into.

          MR. JARVIS:    What I'm asking is that's the supply side.  From the    demand side, how would you make fair use useful?  What would you do to fair use to make it fair and useful?

          MR. LESSIG:    I really think we don't know yet, and I think that's part of the strategy that, you know, Creative Commons is trying to push, that we encourage the stuff you spoke about at the very beginning of your intervention.  We encourage lots of models that are increasing.  We're depending on people having freedom to do things with content.  One of the stories with the long tail is how do you move up the long tail?  Well, you make the consumer a producer.  How do you make you're consumer a producer? You're a band.  You invite your   audience to remix one of your songs. We're talking to one of the biggest online distributors of music.  Talking about them taking a song, taking the tracks, splitting them out, selling the tracks as well as the song with a license that says remix the track for noncommercial purposes.  You can remix these tracks for noncommercial purposes.  Eventually there might be a backup commercial license if it turns into a big hit.  Here's the license for how you can use something.          But what you're doing is creating a market that doesn't exist right now. People are buying the opportunity to engage in a remixing activity that everybody is recognizing, and then encouraging as a way to increasingly develop our sensibilities about what kind of freedoms are appropriate here.  And I thing 10 years down the road we'll be in the position to talk about what the lines of fair use should be.

          MR. BLONDER:    Does anyone think that we go on and fight last year's    war?  I mean, in the past, copyright, strong copyright really mattered if you    and your children and your grandchildren were all going to watch Snow White, because there was this enormous economic incentive to hold on to it, but as you know, what's happening in the media world is what happened in the auto industry before, which is no one sells five million of any one model any longer.  You're lucky to sell 30,000 of one model.  And it's very clear right now that that's what's happening in the media world, that you're going to be really lucky if    100,000 people watch your show, and they're never going to watch the reruns    because no one's going to care. And I think that kind of world there's going to be an enormous pressure to be paid once up front.  I'm exaggerating a little bit, but I think people are going to be faced very quickly with wanting to get as many dollars as they can on the first sale, and hope that the rest of it becomes advertising, so they might get some pull through to the next show they    build or something.

          MR. LESSIG:    Well, I would modify that just slightly.  There's a    great book that's a really interesting book by Steven Johnson, How Everything    Bad Is Good For You.  So talking about how modern media turns out not to be    frame killing but frame enabling.  One of the stories it tells is how the structure, the architecture shows -- changes a function by technology.  So when the VCR came out and then the DVDs, the business model for making a television show changed. It's no longer about making a television show that's played once.    You're making a television show that someone's going to watch five times. They're going to watch the DVD. How do you do that?  You make it more complicated.  So the difference between 24 or West Wing and Andy Griffith isn't just that there's happy stories on Andy Griffith, it's just that Andy Griffith is just so simple, that you'd never want to watch that episode again.  But 24, you can watch it 10 times and still learn stuff each time you watch it. Well, that's changing the substance in order to build the business around this new technology. Well, remix is another potential life for it.  The idea that you're going to take this content and be able to do something with it, continues the life that would go for this particular show. So I think that changing market size does change the business model.

          MR. BLONDER:    But I didn't see pre-trends, though, that I think makes the problem less complex.  One is it is true that they do try to make it more complex, but I don't have 10 more opportunities to watch the same show    because there's now 100 new shows that people talk about around the water coolers.  I don't have the luxury of going back and watching 24 a second    time.  That's one thing. The second thing is that the old content looks old faster these days.  I mean, our kids say I never want to watch anything in black and white. It's just amazing, trying to get them to watch a black and white movies is trying to pull teeth, no matter how high the quality is, and I think that's just beginning to happen.  If you look at inner activity, the kind of pacing, I mean, that stuff gets old really fast.

          MR. JARVIS:    The Brady Bunch is still big.

          MR. TAPLIN:    I completely disagree.  I mean, the whole theory of   the long tail is that the old blues tune The Second Cut that Muddy Waters    made in 1956 with this group becomes valuable today in a world to a small   audience -- but the point is, look --

          MR. BLONDER:    Let me make my third point.

          MR. TAPLIN:    Let me just say, in my youth, I was a tour manager for    Bob Dylan and the band.  Now the band no longer exists.  And for many years,    the band's royalties continued until about five years ago.  And then they just stopped, because everything was accessible for free on the web.  And they didn't make any money anymore. Now it's, you know, Yochai, I disagree with the statement in your book about "well, you should just go out and tour and you'll make all your money on touring and forget making record royalties."  Some people can't tour anymore.  Aretha Franklin has a hard time getting on a plane.  But her royalty stream disappeared.  So I think there's a reason to say that DRM and Creative Commons can exist in the same universe, and it should be somebody's choice to put it out for remix.  An artist can make that choice to say, "Hey, look, you can do anything you want with it."  They also can make the choice, "Hey, you should pay me if you want to buy my song."

          MR. BURNHAM:    Let's get Jeremy in here.

          MR. PHILIPS:    Actually, I agree with everything Jonathan said.  I    actually agree with what Fred said earlier this morning when he said he was disagreeing with me.  I think what's interesting is that how flexible and creative people have been about this content, and that some artists choose to have their music out and make money on touring and some don't, and some people say that they want a  DRM and some don't. And I think that as we see content being created now, I actually think there's a bifurcation between the very top and the very bottom.  I think at the very top, Greg, I do disagree with what you're saying.  I think people are watching more and more content more often and so forth.  The reason being there's so few big hits and so much stuff in the tail, because it's now getting more and more expensive to produce professional    content. Everyone's talking about 24 and some of these other things, and there aren't a million of those things being made.  So people are buying the DVDs.    They're watching them in syndication. They're watching the Brady Bunch. There's a whole bunch of stuff that actually is being monetized over a much longer time than it ever was before.

          MR. BLONDER:    I'm not saying whether that's the transitory.  I do    believe that the 80/20 becomes 90/10 and 95/5 with all new technology.  The  middle gets bored out, and so that does happen. But I want to make sure we're not deceived by this current step versus what might happen in five years.    That's all.

          MR. PHILIPS:   The critical point, I think, is the flexibility in    business models, and the fact that there is a lot more advertising just means that if you're in the middle -- and the top end of the middle if you'd like, which is menially watched professional content, is just the worst place in the world you can possibly be. And the guy right next to us, who's the amateurly produced -- is the best place in the world to be probably. But they look quite similar.  In fact, we're moving to a point where there's really a smaller number of big hits, and so there were less people that can afford to invest I think in    producing.

          MS. RACINE:    But the other thing is -- part of it is to compliment    what John is saying, that if Aretha Franklin wants to drive traffic to her 

-- to the music that she wants to maintain control over, what she can do is release short tracks of other things that people can build upon that then kind of fuse the market with the name Aretha Franklin, and then they go back and want to buy her stuff. Norma Lynn, for example, just gave a mash up of Black Eyed Peas and Sergio Mendes, this great remix video of Mas Que Nada to EyeSpot to allow this company which is not unlike Motion Box, to drive activity back to Sergio Mendes, who is not necessarily a hugely popular figure in pop music, but    marrying himself to the Black Eyed Peas has created a whole other opportunity    for himself. I think all of these things exist for creators and for content makers, and that's what we have to keep our eye on.  Nothing is fixed.  Everything is in motion now.  We need to pay attention to that and take advantage of those opportunities.

          MR. WILSON:    One thing that I'm interested in adding to this discussion of copyright is taking back the technology piece a little bit.  So    Albert asked about enforcement, and I think one of the unfortunate things about using technology to enforce ownership and rights is that these technologies are very primitive at best, and some people have used these technologies to, in effect, create very consumer unfriendly experiences, and in some cases, monopolies of -- you know, I have asserted and I think I'm right in suggesting that Apple has effectively created a monopoly over digitally downloaded music because of the iPod's popularity, you cannot buy digital music legally, DRM digital music that you can play on an iPod unless you buy it through iTunes, and    therefore, iTunes is, in effect, has got 80 to 90 percent of the downloadable music market, which is really unfortunate, because --

          MR. LESSIG:    I'm sorry, but it's actually the other way around,    right.  What Apple is trying to do is tie iPod to the iTunes, because you can    go to eMusic, you can buy MP3s from eMusic which can play on iPod, but what    they want to make sure is if you're doing stuff from iTunes, it has to go to the iPod.  It can't go to a creative --

          MR. WILSON:    You're right about that, but my point was that the content owners' insistence on DRMing their content, therefore, not putting it on    eMusic, it's forcing people who want to buy that music, to buy it from iTunes,    and therefore, giving iTunes a monopoly on this.

          MR. JARVIS:    Or you're Tom Friedman and you don't hurt as much.    They're enlightened or unlightened choice, but it's their choice.

          MR. WILSON:    I don't believe it's actually the artists' choice.  I    think in that case I think it's largely the publisher's choice.

          MR. JARVIS:    That's a business question.

          MR. PHILIPS:    There's certainly the publisher got -- I mean, the music industry is not a good example, of course, because they probably haven't    acted economically rational, but atleast they have a strong incentive to have done that.  Every other industry will probably keep on looking at the  music industry, but most will not follow until later.

          MR. BURNHAM:    Fred, let's get Gigi and Yochai in here.

          MS. SOHN:    To me, the policy problem there is it's actually a DMCA    problem, right, because if you were able to circumvent the ecological protection measure, the DRM for a lawful consumer -- personal consumer use, we have no problem.  We can use your creative.  That to me is the crux of the problem.

          MR. WILSON:    Meaning that it's illegal for me to take JM and rip the    DRM off of the file that I bought from iTunes, and, therefore, I'm locked into    that proprietary system.  If JM was legally allowed to operate, then --

          MS. SOHN:    That's right.  And that's kind of trying to go sort of the ass backwards in France.  They're trying to do it end around by essentially forcing Apple to make available its iTunes to play on every --

          MR. WILSON:    You think the French would have been better just to    make devices -- the software that unlocks DRM?

          MS. SOHN:    Essentially allow that to be legal.

          MR. WILSON:    That would have been the better way to --

          MS. SOHN:    Right.  Because under the DMC, it's not only illegal to    circumvent what they call an access protection measure, you're allowed to circumvent copy protection measures. Of course, nobody considers their DRM copy protected.  They all consider it access protection.  And it's illegal to make a device to circumvent either copy protection or access protection or traffic, right.  And frankly, you can't even talk about it.

          MR. BURNHAM:    Yochai.

          MR. BENKLER:    I'm just this business of choice and whose choice,    and actually, Jonathan, what made me raise my hand was not the fact that you    threw at me the idea that I want the band and Aretha Franklin in particular    to go back to the road. In general, I think it's a bad idea when society regulates innovative industry in order to make sure that people won't be living off their savings at this point happen. This is actually the structural, right?  The idea that this is somehow about choice and choice of business model as opposed to about designing a regulatory system around a particular business model is the problem, because the issue as -- so you said it as  well, we need to have Creative Commons and DRM in order to preserve choice, but you can only have DRM if you regulate an entire cluster of technology.  And in fact, as it turns out, the DMCA wasn't good enough, because as it turns out, when you need    to encrypt something for rendering on a general purpose computer, your system    (inaudible). So what we're seeing now is a push to regulate the general purpose    computer so that it is more predictable.  That it's a well-behaved appliance that behaves in the hands of its owner the way it was designed to behave at the factory door, and not something that's modifiable over the lifetime.  And that's because if you really are focused on preserving Aretha Franklin's choice between saving, touring, or charging per download, and you really want enforceability at this level of the work enforces itself, you can't have general purpose computers    running modifiable software at the edges, because there's always a break in the trust. And this is not rhetoric.  If you look at the Sipadipita (phonetic) -- I    can never remember what it stands for -- the broadcast flag, we have now    what, five years since the first round since (inaudible).  A good five years    where every year you have someone beautifully introducing a regulation that's intended to apply to consumer electronics, PCs, and a variety of things, sometimes broader sometimes narrower, that says in order to preserve that choice, because we don't want to force artists to go around, we have to make sure that every device is a well-behaved appliance vis-a-vis this particular content. And as it turns out, you can't make a well-behaved device that is so    good (inaudible).  And so drawing back on our conversation in the morning and    the anti-regulatory constraint sense of the morning, we're really talking about    not news.  Not advertising and supportive news.  Not magazine.    Certainly not software.  Not real time. We're talking about pretty much Hollywood and the recording industry. Two industries worth roughly 65 billion dollars a year.  A little smaller than Verizon was before the last merger.

          MR. WILSON:    Together?

          MR. BENKLER:    Together. Needing to have a fundamental regulation on the innovation process of about three quarters of a trillion dollars worth a year worth of industries.  Telecoms, consumer electronics, hardware and software.

          MR. TAPLIN:    Can I just have one bit of response here.  My only    rationale behind believing that DRM has a role is, for instance, I'm spending a    lot of time in the wireless space right now. Today, wireless networks, especially on the cell phone trying to get large digital files into them, are   clogged.  They were not built to be putting two, three, four megabytes into    your phone. So the simple left way for me to transfer a good file is to do it peer to peer, right?  In other words, if I had a great little music video on my    phone and you wanted it, I could send it to you blue tooth.  Then your phone    would just go back to the network and get a simple permission to play that for 50 cents or whatever it was. That would save a gigantic amount of bandwidth and would unclog the thing.  If you think about what happens, even in Japan, we talk about all the wonderful innovations, the wireless networks are getting too clogged up now.  There's too much heavy applications. So I'm saying that there is a role for peer to peer, but for that to work on new music that's just been    published, you need some kind of DRM. I'm sorry.

          MR. JARVIS:    Warner Brothers just added -- the answer is obviously    what you can't do, but to find new best uses.  So the fact that ABC is putting    programs on iTunes and straight on the web, and making a success of that because they have to -- pissing off, by the way, all channels of distribution, because they're recognizing the reality. Warner Brothers pisses off the networks in turn by going and putting a wrapper on their torrent to be able to sell the program.   I think that's the wrong way to go, unless you're going to be an advertiser on those programs, but be that as it may. When Jon Stewart went on Crossfire to kill it -- bless his little heart -- he got that day CNN 150,000 viewers.  (Inaudible).  You can't count all the 10 million, but you can damn well put a commercial on that, put a commercial on that, put it up on the web, get a huge audience, and by the way, a lot more money.  And so I think the way to do this in part is to -- we're business people. Prove more business cases of how this can positively work, and then the issues actually kind of go away.  Then    peer to peer goes away (inaudible).

          MR. BURNHAM:    Let's get Habib.

          MR. KAIROUZ:    So let me put out the controversial idea out there for a change.  I'm going to go with Yochai, and I agree with you that what we're    talking about here is entertainment, and essentially, about content that has   a long tail, and about content that has a high cost of production.  But what's   fundamentally changed in the last five years or maybe 10 years is the fact that the cost of distribution has come down significantly, and we have a huge emergence of personal publishing, and the artist who could put out a song but    never got the attention of the recording industry because they never thought they would sell very many albums, never had a chance in hell to get their song out. So let's assume in the future we get rid of all this DRM and copyright    protection.  So the Titanic would never be introduced.  Brothers McMullan would    be produced, because they're not going to care (inaudible). Aretha Franklin would have to live with her first six months of sales and that's the end of the story, but there will be other millions of other protective artists who will come out. So what's fundamentally wrong with that, other than the fact that we're not going to be able to get the Titanic?

          MR. AMMORI:    So I'm struck by the degree to which there's not very    much disagreement in this group. There's this underlying body of copyright law that's been around for 200 years that generated in all our lifetimes enormous debate that I helped represent (inaudible) in the supreme court, and there was a serious debate about whether software should be protectable.  That is to say, whether there ought to be any legal protection. The pretext for our discussion    here today is that anything ought to be protected.  All this content is subject    to copyright protection, you know, the Creative Commons folks have created an    alternative so as to provide choice in the marketplace, and you know, be good    market focused investors and other folks who are interested in the market.          We all sort of assume that if a content provider wants to choose Creative Commons, so be it.  Maybe Aretha Franklin would if she was coming up.  Maybe not.  And the only point of policy debate here is around the question of whether or not there ought to be incremental regulation to require device manufactures to provide an option for those who want to use the rights that we all agree that the content provider ought to have. That is if they want to.  They can give them up if that's what they want to do.  They can go with Creative Commons.  But if Fox wants to produce 24, no one at the table here is saying they ought to be forced.  Even the very use advocates aren't saying, "Hey, we now know this is good."  We're going to defer that discussion. So I'm curious, because not that    I'm an advocate of the broadcast flag, but in what way is regulation that says    the machines that are produced have to comply with a federal standard?  That    is, they have to have some sort of functionality.  In what way is that different from the fact that every telecom device, like Jeff's PowerBook here, and his, you know, Verizon connector, they're all FCC compliant. Every single one of these devices, 99 percent of electronic appliances made in the United States, 100 percent of consumer appliances have to pass FCC regulation.  They have to pass UL regulation.  Doesn't mean you have to use it. If you passed the broadcast flag legislation today and every TV in the world or at least every TV sold in America doesn't have that functionality, that wouldn't change for a minute the question of whether or not anybody, Fox or anyone else had to use    it.  So what difference does it make? What's at stake?  What freedoms have we    given up?

          MR. O'BRIEN:    The one thing we think a lot about at Motion Box is    there's a lot of discussion about remixing and mashing up, etcetera, but the reality is a very small percentage of humanity is going to actively spend time saying (inaudible).  What we're really interested in is what rights should viewers have.  If I'm watching something online that perhaps is going to be put online by Motion Box or another media box, shouldI be able to take a section of that and post it to my blog?  Maybe.  Maybe not. Should I be able to refer to that with a firm link or something else like that?  I don't know. And the roblem with technology, to go back to Fred's point, is that it's extremely (inaudible), and if you're required as a device manufacturer to use that, that's going to tip the scales in a very different direction and may prevent certain kinds of fair use, which would otherwise be very much (inaudible).

          MS. SOHN:    Can I address that?  So I'm a member of congress and I have an appearance on ABC news, and I want to shoot an excerpt of that appearance over the internet into my home office. Broadcast life can't do it.          I'm the Parents Television Council, and I want to show that Desperate Housewives is sleazy and disgusting, and I want to do that on my video blog.  In the broadcast flag scheme, can't do it. There's a difference between the tech mandates you describe and the broadcast flag, and they do impose enormous costs on device manufacturers and they're profoundly competitive.  So if I can create a better device because it's not broadcast flag compliant, I can't do that.  I have to go hat in hand to the FCC and say, "Mother may I bring this technology to market," and I got to worry about Hollywood challenging -- and Tivo On The Go got approved, okay, by the FCC. Despite this lawsuit, the FCC went ahead and had their approval process.  It was a very cynical thing to do, because what they ended up doing was getting the broadcast flag, getting them certified, and now (inaudible), but I digress a little bit.  Tivo To Go would not have been approved if Kevin Martin was in charge, because Hollywood thought the fact that    under Tivo To Go, you can give 10 of your friends a copy of the television    program.  That was just too much.  So you got this captured agency that's    going to be pressured by the large internet, and I don't think that's (inaudible).

          MR. LESSIG:    Another sort of way in which you framed it I think is a    little misleading.  So you said every television set.  So that invokes in our    head the idea of a kind of stable technology out there, and it's another $15 device that has to go on the television set, and who cares. But the way this is framed is not about every television set.  It's about every technology that can demodulate  broadcast content.  What is that? That's every single computer.  That's  every single handheld device.  It's a cell phone.  It's all of these things that now have to have a particular technology imposed.  Now, again, you can say, "Well, what's the difference between that and the FCC's Part 15 regulations in effect?"  Well, one difference is Part 15 regulations aren't supervised by -- what would the equivalent be?  The telecom companies deciding what kind of competitors they will permit to use these technologies.  These technologies are supervised by Hollywood executives sitting down in committee meetings, deciding what's going to be compliant and what's not going to be compliant to the broadcast flag. So basically you're putting the people who we're competing with in charge of the "technology" to enforce their rights in the next generation devices.

          MR. AMMORI:    But it's their content we're talking about.

          MR. LESSIG:    But it's our devices.

          MR. GROSS:    You're talking about our devices.  So somehow you're    going to have to attach this big physical lock.  It's a piece of software, right?

          MR. LESSIG:    It's a piece of software that makes it legal certain    kinds of software.  So, for example, a software defined radio, open source    software defined radio, not permitted, because if it's open source you can --    it can't be allowed, because now I can circumvent around this technology.    Well, open source software defined radios would be an extremely powerful    technology to create competition in all these markets.

          MR. EVSLIN:    Every operating  system, Linux, Windows, probably Macro    S, are all illegal under that.

          MS. SOHN:    They would have to be certified with the FCC.

          MR. EVSLIN:    But they can't be and be what they are today, because    there's an application that illustrates called Live Wire, and what it does is    install itself as the speaker driver and as a microphone driver if you want.    So if we're just talking about music, the same thing would be true of video.          Obviously, if a device is going to be able to play music, it has to demodulate he music and put the music through the speakers.  But any modern operating system uses software drivers to represent all of its hardware devices, and you can argue how quickly innovation would stop if that weren't true.  And so there is no way to build a general purpose computer or any of today's operating systems without leaving that hole, which would be illegal under that act, because a piece of software can always plug in as if it were a piece of hardware and steal in the language of that act in the entire signal.  So I think your question was a very good one in the same frame work that you asked the question this morning, is if there's going to be regulation, what's the cost of the    regulation going to be?  And I think there have been a couple of good answers.  And it's a lot more than it appears to be on the surface.  That it's not as harmless -- maybe it's useless as a V chip, but it's not as powerful as a V chip.   And, in fact, I've been convinced by the discussion, because I would have been on the other side if I hadn't listened to it before, but now hearing    you say it, once you start on that regulation, it's ineffectual without totally closing the open architecture of the personal computer, and that's an incomprehensible outcome, and it has no value unless you do that.  If you leave    that loop hole open, then the regulation --

          MR. JARVIS:    Is there an answer for Aretha not wanting her songs shared damn it?

          MS. SOHN:    That's a broadcast flag issue.

          MR. JARVIS:    Well, no.  No. But I'm saying if someone was protecting their stuff, is there a technology answer to that, or just there isn't?

          MS. SOHN:    There's all kinds of copy protection technologies.  I kind of come down on if the record companies want to put digital rights management on their CDs, as long as consumers have a choice to reject them like they did with the SONY DMGs, then I'm cool with that, because I think ultimately, like in the software industry, it will come down to the marketplace will decide that copyright protection is better. Where I draw the line is the    government mandates it, because at that point, you have one size fits all.  The    consumer is out of it, and you have nothing to say about it.  And frankly,    I don't think it's good for the content companies, because again, you're substantiating in law something that will not change with the technology.This has not flown with the content companies is when I've tried to argue that stuff.          So I think it's wrong for many many reasons.  It's not good for anybody. The other thing is to the extent that you premise regulation or legislation on evidence of a problem -- the motion picture industry could not show one example of digital source, you know, digital TV source or high definition TV source content that was being pirated on the web.  What they're probably concerned about is a de-conversion, and that's a whole other ball of wax trying to close the analog hole. So one of the criticisms of Net Neutrality is that we haven't shown there is a problem.  I think there is a problem, that's the lack of    competition, but I would flip it around and say there's been absolutely no    evidence of digital source television programming piracy.

          MR. WILSON:    Brad, it's coming up on 3:00, do we want to talk about    patents, or do you want to keep going on copyright?

          MR. BURNHAM:    Let's close out the conversation of copyright by    bringing it back to talk about why -- and I'll sort of push the burden onto    the academics and policy folks in the room -- why does this matter to a venture capitalist?  And I think Chris's discussion, you know, he's obviously in a venture backed start-up that is making it possible to edit and remix videos at a consumer level, he's producing the tools to make that possible, so that is going to get caught up in this.  And obviously, he's been sitting in front of a venture capitalist saying, "I'm going to go do this" and we'd have to be asking can you do this?  Does this make sense as a business? But what other reasons can you sort of hit us with and suggest that we need to pay attention to this?

          MR. LESSIG:    Well, I would just pick on a very simple point that I    think Yochai was pointing to at the end of what he said.  First, recognize we've got a tiny industry versus a huge industry, but the particular feature of the tiny industry is that they're able to control policy making much more effectively than the huge industry, both because there are movie stars and because they have long histories in sort of controlling policy regulation,    and their natural tendency would be to look to the government to protect them.          Now, of course, they ought to be protected at some level.  I think that's absolutely right.  Their rights ought to the protected and all that, but we have to worry about the over protection of those rights, especially when they start harming this much more vibrant and important economic industry.  That's the general picture.  Then the particular picture is, even within the different kind of creative ecologies, what I was calling read/write versus read only, we have to pick which is going to be the most valuable to our economy, and at least make sure that our tools don't kill that.  So if we have to substantiate perfect DRM protection in all the devices out there, that's going to make it really great for this 65 to 80 billion dollar industry to succeed. Great.  But we'll be giving up a much bigger industry in exchange for that. And we ought to be focusing on something that's very salient to everybody here.  Cost of regulation. Cost of this regulation when you think about the dynamic effects of this industry is huge, and policy makers are oblivious to it, because the debate has been so well framed by the Jack Valenti's of the world to make it sound    like you're either with them and American and for property, or you're against them and kindness and against profits.

          MR. TAPLIN:    I would say that we can all stipulate that the existing    PCs that are sitting on this table are general purpose computing devices that    do not have any government mandated regulation, and yet, there is a very vibrant digital rights business today between Microsoft and Apple that is protecting content.  That is delivering content to general purpose computing devices.  That if you want your content protected, does work, does not get cracked, and has been effective.  And by the way, if you want to put your content out without that stuff, it works fine.  So I don't even understand what the point is.          The business is working now.  I don't think they need any extra protection, and really, the problems on the net come from much earlier things. Ie. the DVD and the CD were published without good digital rights management tools in them and were easily crackable.

          MR. WENGER:    Today, if you put something out on DRM, on Microsoft DRM let's say, anybody halfway -- well, somewhat technically apt can get at    that content completely unprotected, then take an unprotected version and    spread it over to a P to P.

          MR. TAPLIN:    It's a big hassle.

          MR. WENGER:    It's a big hassle for one person to do it, but once it's out there --

          MS. SOHN:    Right.  Which is going to be true of any digital writing

    system.  What's the point?

          MS. RACINE:    It's like you should all have microphones or video    cameras, because on my HD television I can take a video camera, and I can aim    it at it, and I got a copy.  I've just defeated your broadcast.  I have a very    nice $2,000 microphone.  I can sync it up with my $1,000 speakers.  I can play    that super hi def CD.  I got a copy of it.  And to Al's point, I just released    it to a million of my friends. It's not complicated.  It's not difficult.  And so it's like there will always be a technology around to defeat whatever these guys try to put in place, and to try to stop that I think is stupid.

          MS. SOHN:    I think the DVD industry is a perfect example.  You can    get DECSS all over the internet, yet the DVD industry has exploded.  It's slowing down a little bit now, but still.  I mean, the movie industry makes more money from home video and home DVD than they do from theatricals. I guess my question is I understand the smart cow theory, right. The smart cow opens up the gate and all the cows get out.  That's going to be true of any technology no matter how locked down it is.

          MR. WENGER:    My point was ahead of this.  I think the biggest business opportunity is for people who make that process as seamless as possible, because most people are actually at the end of the day not going to want to steal it.  I think that's sort of the -- the reason why people steal it is because the other part is still a real royal pain to actually get -- you know, requiring licenses.  It's ridiculously painful.

          MR. EVSLIN:    Brad, I think the other opportunity for VCs is a    discussion that came up just at the beginning, is created by Creative Commons.  Doesn't have much to do with DRM, which is that it puts the long tail before the dog in many cases, and what I mean by that is that the unknown artist of one kind or another has Creative Commons as an alternative around the gatekeepers to reach the public, and here I'm talking from personal experience, right, and thank you for Creative Commons, because I published my book on the internet under a Creative Commons' license, right.  I didn't want to give away all rights to it, because I meant to do a hard cover distribution.  I also didn't want to go through the traditional gatekeeping of publishing. So it's the flip of the Aretha Franklin thing, right.  So if you're going to start authoring as a second    career after you're 60, but really for anybody, there are lots of opportunities in realizing that content creation is going to change because we're going to get around the traditional gatekeepers, and Creative Commons is a tool for doing that.  A tool for maintaining some control over your work, but not going through the traditional copyright mechanism until you do it. So finally I published a hard cover book, but it's not the other way around.  And being able to do this and being able to publicize this and self-publish it was dependent upon having Creative Commons as a tool for the online distribution. So for you guys, there's an opportunity in facilitating that new way that works of various kinds are going to come to attention, both in tools for the creators and discovery tools in social networks that replace the gatekeepers.  It's a pretty profound change that Creative Commons is an important enabler, if not the only enabler.

          MR. BURNHAM:    The key transition that you're talking about is    a transition from a business that's built around control over the distribution -- over the content to business that is built around creating an environment in which the content is created, used, you know, people are brought together.  So I think of MySpace as being one of the obviously more successful venture deals in the last few years, and it's a media.  It's a media business, but it's not the    media business that people thought of as the media business industry 10 years    ago. So I think that what we're seeing is certainly what we think of and what    we look at as an opportunity for us is to invest in systems that allow for the    distribution of management and interaction with media, as opposed to investing in the content itself, which seems to be much more the province of the artist.  It's not something that we are going to be able to do well or think about.

          MR. EVSLIN:    No.  You're just intermediating the record labels, the    book publishers.

          MR. BURNHAM:    It's a disruptive opportunity.

          MR. EVSLIN:    Right.

          MR. BURNHAM:    We have not that much time left.  We do want to touch on the issue of patents, and then we do want to spend a few minutes trying to    pull it all back together and think about what our marching orders are as venture players and how we can pull it together.  So let's see who should we --

          MR. WILSON:    Why don't I get patents going.  I'd say about two    months ago, my friend Brad Feld wrote a blog post saying that he thinks that    software patents should be abolished, and he made some I felt fairly rational   arguments about that, and then I followed that up with a question -- a more broader question, which is, should all patents be abolished and are patents really ultimately a deterrent to innovation as opposed to a facilitator of innovation?  And it got some very interesting comments on that, and I found the whole conversation kind of interesting.  Then Irwin and I had a conversation at a D conference, and Irwin is a former patent litigator and IT lawyer, and he    knows more -- he's probably forgotten more about patents than I even know,    and Irwin made a very interesting assertion that the problem is not the patent, it's that it's inefficient in the illegal market for intellectual property broadly. So maybe the way to start this off is to sort of give you the floor    and sort of re-articulate that argument, and sort of get people talking about it.

          MR. GROSS:    So to some extent, it's not all that different than the    discussion we just had about the copyrights.  One of the things I was struck by is the fact that everybody sort of acknowledges that copyrights have been around for a long period of time, and we're pretty comfortable with the way that copyright works.  There are some exceptions and there's some things everybody would change.  And there's a lot of -- there's a lot of hostility toward the patent system that there isn't toward the copyright system, which I find interesting, because the patent system has existed just about the same length of time. It's produced very, very similar results in terms of the innovations    we've all seen across an incredibly broad range of industry.  You know,    Thomas Jefferson was a pretty smart guy, as were the other folks that put that office together, and at some level, what we've seen is the notion -- in the context of copyright, we've seen evolutions like with Creative Commons where you've started to create a market for the participant, the consumers if you will and prospective creators of the intellectual property created by copyright owners, is now subject through Creative Commons to partial application.  The creator can say, "I'll give you some of my rights.  I'll let you use them in this way and you can transact those rights in the following way."  And we don't have a mechanism of that type in the patent system, and it's one that we ought to have. That is to say, Alan Greenspan said some years back that between 1970    and 2000, the weight, the physical weight of a dollar's worth of US (inaudible) was dropped by 70 percent, which accounts for in excess of 100 percent of our total GEP growth over that period.  In other words, most of the growth that we see as an economy is intangible assets, and a fairly substantial percentage of those intangible assets are protected and monetized today, and while we certainly today have been talking a lot about theinnovation and the application layer and so forth, speaking at least for some investors, I can tell you that    there's still an awful lot of innovation going on at the infrastructure level too. There's going to be faster chips next year than there are this year.  There are going to be new, longer lasting light bulbs.  There's going to new materials.  There are going to be better fuels.  There's an awful lot of industry innovation and traditional IT innovation going on and being financed    today, and it's a shame that we don't have a mechanism for enabling the trades of rights of -- the notion that because transactions are complex, we should abolish the property, right, which is sort of the argument against patents, has always seemed to me to be both rational and wrong.  Really the answer in a very    substantial way is to come up with and innovate, as the Creative Commons folks    have, come up with ways to lower the information costs.  Come up with valuation models that make sense.  They need to be based on first principle. Byron Scholls once told me that the Black Scholls Model isn't widely used because it's right.  It's right because it's widely used.  And very similar arguments can be made about the way the copyrights -- intellectual property rights generally, to the extent they're transacted in, are valued. So the argument here or discussion that we were having centers on the question of whether it's a policy matter or matter of private innovation, we ought to be working to create a market -- a market impact rights that enables transparency in transaction, that enables meaningful evaluation so people don't feel like they're being held hostage, but that as a result, creates a wide range of transactions in patents.  That's to say the ability to innovate something, patent it, and then turn around and    sell that to a bidder that can actually make use of it. And by way of example, all of us that are in the venture business today, you know, an innovator or a collection of innovators come to us, and today, that group of people have to be able to pitch, bat and field.  You back that team based upon not only the technology innovation they come up with, and whether that can be secure, but also whether or not they're good business people.  Whether you think you can    attract good business people from the team.  And I would argue from an economic standpoint, that we all lose as a result.  It ought to be enough to have a    talented group of innovators that can come up with an interesting, novel idea, we have a mechanism in place for securing that idea and protecting it in the form of patents, and we ought to then be able, just as one can do with equity or one can do with a derivative or one can do with a whole range of creative output and physical products, we ought to be able to put that on the marketplace and they ought to be able to get a fair price for it, so that the highest value user can use it.  And the fact that we don't have that is an enormous, enormous drag on the creative output of our economy.

          MR. WENGER:    But I don't think that's why the system falls down today. It's that the process of patenting takes too freaking long and is too    broad by a patent office that gets only a quarter of the patent fee and the    rest is diverted to other government activities, completely overloaded examiners that get rail roaded, and you know this from your practice, because they get some extra bonus fees if they close out a patent, or if they deny the patent.  So they'll deny the patent so they can then issue them.  It's a ridiculous system.  So I think the problem is not with patents, it's with the process by    which they're getting issued.  And you wind up with these things that take 60    months to issue.

          MR. MORGAN:    It's lack of clarity.  I mean, in copyright protect  and copy, and in most cases you know that someone owns something, and you can tell that a piece of that got over here, but the problem in the patent world is that you don't know necessarily -- like particularly in business methods and around technology, you don't know actually what something -- whether something actually infringes or doesn't infringe, and I think that the challenge for an    entrepreneur, for start-up companies is you have companies out there that are    taking patents and reusing them very destructively or very offensively.  So    someone will get some arcane -- someone will buy or find some arcane little    patent, and then will combine with a law firm, and then you'll see 100 letters go out and they'll find five companies that they'll sue strategically and work there way up. Right now, I just ran into one where a company -- Nielsen net ratings, the Nielsen firm had basically claimed the use of all Java Script, and they've also gotten $20,000,000 in settlement, and what they did was attacked people in the S1 process.  Well, with what injunctive relief could do to a company that's in an S1 process, writing a check for $15,000,000 over several    years was worth it to get the 80 million dollar check out of the S1.

          MR. LESSIG:    You can identify process problems and you can identify    failures in the marketplace, and I think for the patent rights -- and all of those are important things to identify -- I agree, you have to improve the process, improve the marketplace and improve the transparency about what's actually protected. But we shouldn't lose sight of the fact that we've actually undergone a pretty radical change in patent policy in the last 20 years in the way in which it's actually affecting at least fundamental innovation. Think about the 20th Century. All of the basic technologies of the 20th Century kind of drove innovation. Computer hardware, computer software, internet, even biotech were the fields where the basic inventions upon which everything else flowed were essentially in the public domain.  They weren't in the public domain because of antitrust reasons.  There were licenses.  Very low fees.  AT & T transistors and the IBM interfaces for the hardware.  And the rest of them, because of the practices funded by the government or university practice, they were essentially in the public demand.  And tons of innovation gets built on top of that. The 21st Century has essentially inverted that.  Our assumption now is    we should be extending patents in every single place we can, because there's    some sort of simple model about how that's going to induce all sorts of really great innovation. Well, you know, go back one century before the 20th Century, the 19th Century, that was the mind set of much in the 19th Century, and all sorts of industries got choked in exactly the way you are pointing out patents are chosen in industry today. The rail road industry, the radio industry, the telephone industry were all industries that patents grew up around all these technologies, the industry got choked.  And with radio and telephones, it was World War I that saved us, because when World War I happened, the government came in and nationalized everything and then allocated out the patent so that people could begin to do stuff with the technology without spending all their    money on lawyers. Now what I think this points us to is just to recognize it's not automatically the case that extending properties to ideas improves innovation or improves -- well, some places it's needed.  I think it's needed for pharmaceuticals for example.  But you ought to show that the regulation is    going to do more good than harm.  In a lot of places I don't think that anybody could make that showing.  I don't think you can ever show that the benefits to the economy as a whole. Social welfares are greater than the harms, the costs, at least as they have been identified right now.  And instead of just adopting this let's just roll out more rights wherever we can, which is what are they?  They're a government granted monopoly.  Some petty bureaucrat, underpaid bureaucrat, overworked bureaucrat deciding who for the next 20 God damn years -- that's a huge time -- has a monopoly over a certain type of invention.  You could call that property, but I think we should just call that regulation.          We should be skeptical of this regulation in the same way that we're skeptical of other regulations.  At least skeptical to say, "Prove to me. Give me the Republican Regulatory Impact Statement.  Prove to me that this kind of regulation is going to do more good than harm."  And I'll buy it in some places, but I think there's lots of places that we should not.

          MR. GROSS:    Actually, there's a lot of what you said about which we    would have no disagreement.  The notion that one should extend property discriminately for no proof or no basis, certainly I think everybody's on the same page about that. Where I think we do disagree, at least a little bit, is the way in which we view the history of patents or certainly the property to an extent. The business method patent is an example of the whipping boy, and that's    one that everybody can get behind in terms of disliking.  But the truth is,  business patent -- there's no such thing as a business method patent. That is to say, business method patent is the same old patent that existed since prior to the 1952 Amendment of the patent.  Now you call them business method if you want, but it's a method comprising X, Y and Z steps.  Those patents didn't come into existence recently.  They've been around since the rail road, right.  So    there hasn't been any fundamental extension of  -- at the margin, there's has about some --

          MR. LESSIG:    Are you saying State Street Bank did not change patent    practice?

          MR. GROSS:    I'm saying that I've litigated before State Street Bank.  I've litigated after State Street Bank.

          MR. LESSIG:    I didn't ask whether your practice --

          MR. GROSS:    So I'm saying in the context of patent litigation, it   made virtually no difference.  The principle location of those patents, that is to say by bulk, is in the financial industry.  State Street -- it's not a mistake that State Street Bank was -- it was case about -- State Street Bank, by the way, is a case that people talk -- the federal appellate case that people speak about when they talk about business patents, because the appellate court that regulates these patents was invited to strike down the State Street patent on the grounds that it covered a method of doing business, and that as a result,    it was, as such, it was not patentable per say.  It covered a method of business.  And the federal circuit took what I regarded as an unbelievably    non-revolutionary step in saying, "No, we don't think so."  Just because it    covers a method of doing business as opposed to a method of making shoes,

we're not going to strike it down.  And I would argue that it had virtually no    impact on the practice.  And certainly in litigation.  Not in the thousands of    cases that have been litigated both before and since.  I don't think it made any real practical difference. It certainly has been used as a rhetorical device for complaining -- and sometimes legitimately so -- about the breath of patent protection, but I don't think it marked a significant change in policy.  And I would argue that there hasn't been a very significant change in policy. Certainly not in the last 30 or 40 years, with the exception of a very small number of cases, some of which are quite important.  And I would also argue that the second pre-condition that you've identified for innovation and progress,   namely that the major technologies of the day be cheaply and readily available, either by virtue of large cross-licenses or low royalty, that that pertains today at the beginning of the 21st Century every bit as much as it did throughout most of the 20th  Century. Most of the crucial technologies that underpin our networks, whether it's TCP/IP implementations or RSS or pick your protocol, your communication of choice, are either freely available, much more so frankly today than at the beginning of the 20th Century, or are available under the sort of historical giant cross-licenses that the AT & Ts of the world made available through most of the last century. And where we have problems --    because I agree with you, you don't want to grant patent rights in large sloughs that can create damage.  We don't know up front which ones are good patents and which ones are bad patents. It's extremely hard to figure that out on the front end. What we have is a broken system such that if you sneak by in the beginning, you get passed the examiner with your peanut butter and jelly making machine, you now have an untrampled mechanism to crush the opposition, because there's no market price.  And I will tell you as somebody who has stood in front of a courtroom in front of a lot of juries arguing about damages, that the measure of    damages, a reasonable royalty, it's the market royalty.  If there were a market    for these technologies, you would not face the prospect of being put out by    business by Nielsen, because the market price for that patent, the market set    price would be $20,000, and you know what, that's an annoyance, but so is paying too much for office chairs.  The fact that we don't have a market --

          MR. TAPLIN:    How would you set that up?

          MR. GROSS:    That's a long and complicated question.  Larry and his    team are a lot smarter than I am and they spent a lot of years working on    Creative Commons to refine it. But I think at the beginning, what you have to do is create institutions, and you know, private institutions are starting to form.    It's popular to kick around patent thralls and so forth.  Funds of companies that are busy investing in space. And, you know, it's not to say there's not some misbehavior there, but I think at the beginning, what you have to do is you look at the creation of this market in the way that they created the New York Stock Exchange or any other market.  You have to have folks begin to step up and, in effect, make the transactions transparent. So step one, right, is to    create -- is to have one of these firms that's busy trying to extract patent   royalty from people to step up and say "okay, we're going to publish the    transactions in the New York Times. We'll tell you what people are paying."          And the incentive of doing that is by virtue of doing that, now you'll be able to trust prices.  That is to say, the transactors in the market will feel like they're not getting hosed because they're paying within ten percent of what the last guy paid.  And then you need the introduction of a valuation model. Something that looks objective.  And it won't be perfect, but the University of Pennsylvania is now working on something called the Patents Quality Index that IBM has backed up.

          MR. WILSON:    But the problem with all of that -- and I thought a lot    about this since you sort of posed this to me a couple weeks ago -- I think we    would all welcome liquid marketplace in intellectual property around patents,    but the reality is whether somebody -- whether it's IBM or Nielsen or an    operating business as opposed to a financial entity owns a patent, they don't actually care that much about extracting the financial value of that patent.  They care about the operating advantages that it gives them in the marketplace to operate a monopoly.  So there's no incentive for them to license that patent.  They frankly would rather not license that patent. They would rather make it such that everybody not compete with them.

          MR. GROSS:    So in the extreme, I think that's true.  But as I said,    there's no doubt that if you own a patent that legitimately covers or arguably legitimately covers the entirety of what your competitor does. And for the most part, what you do is you try to put them out of business, but having read a lot of these things in my life, I can tell you the number of patents that that description apprehends is incredibly small, right. And the reality is that today, it's more profitable to take a dicing pen, one that -- with a straight face nobody can say really covers the entire business, and litigate it, because you get one big payoff if you can knock a competitor out, than it would be to    take a patent of that type and license it to 20 or 30 potential competitors    down stream, because today you can't get anything for that patent, unless you sue your competitor.

          MR. WENGER:    I want to come back to the initial question of whether    it's a change in patent policy, or whether it's a process that worked well 20 years ago when there was a certain number of applications, a certain, you know, size of the knowledge domain versus a process that no longer works today with a much, much larger number f applications and, you know, the same number of people examining them. And I'm not an expert on this.  I was sort of working under the    assumption that there really hasn't been much of a change in policy, but it's really that there are too many things being pushed into the system and too few people examining them in a process that really doesn't speak outside input, so it doesn't become easy for someone who's in the field to say, "Well, that shouldn't be an issue because there are these three papers," because what seems to be happening now is when they go back and reexamine some of these patents, some of them don't seem to hold much water. So to me, the starting point seems to me at the issuing process that even before you get to the question of whether there can be an effective secondary market.

          MR. FERNANDO:    One of the evolutions I'll mention is that Nokia    makes a lot of money on intellectual property rights.  (Inaudible).

          MR. GROSS:    I'm not familiar with that program, but to the extent    that there are -- my claim, just to be clear, is not that there's no trading.    There's 100 billion dollars worth of patent licenses globally.  There's a lot of trading.  It's just that it tends to be in pockets.  That is to say, Nokia's responsibility now is to come up with and make a market and incur all the costs associated with making the market in its own rights. It's hard to bundle them together. There's no brokers.  No specials.  No analysts.  There are no institutions that are familiar to us in the context of financial real estate or real property markets. And so my point is simply that if we put those institutions in place, if we evolve them and develop them, some of the positive characteristics come from your being able to license your portfolio in a reasonable way to a lot of people put a lot of useful technology out in the marketplace, become more widespread and will benefit.

          MR. BURNHAM:    Irwin, I think we should probably try to broaden the    conversation and try to bring more people into it, but it does seem to me that there is a fundamental problem with trying to create a market in a right that is by definition determined to be unique, right?  I mean, a patent wouldn't be issued if the thing that was being protected wasn't unique.

          MR. TAPLIN:    But why is that different from copyright?

          MR. BURNHAM:    There's a house next door.  There's houses there.    There's a lot more similarity in other markets.  Currency markets or housing    markets or anything else than there is in the individual rights.

          MR. TAPLIN:    By why is it different than copyright?  There's a    very liquid market in copyrights.

          MR. SEMMELHACK:    Copyrights are sort of easy, because I can write a    book and I can put a copyright on it and I got a copyright.  Patents, I have to go through the gauntlet of saying here's some arbitrary third party telling me that this is unique or not. Half the time they don't know what they're talking about, and I'm being generous. And so one of the questions I would have for the group, new company, a lot of ideas which we think are good, do we pursue patents or not?  That's a fundamental question that we have, and it's like -- and I said this the other day -- I feel like that the only reason I would go for patents today would be for defense, it would be because if somebody's going to come after me to sue me, I better have something on them too.

          MR. MORGAN:    That's what everyone says.  I mean, as an entrepreneur, well, you're going to have to have something, because you need a club to hit back.  I think one of the problems is the incentive structure, because you have an overburdened patent operation, and so those that file the patents are supposed to make very broad exposure and they're supposed to provide a tremendous amount of research in the entire field. Well, if they know they're    getting through the first step of the gauntlet means you have enormous leverage, there's disincentives to actually expose all that and actually get through.          And the thing is, when you now see, like many of these cases, where the companies have sort of disconnected themselves from even enforcing the patents, they've turned them over to other people, it is those that file and run the filing process that are also the ones that are taking 35 percent or some amount of the economics or 50 percent of the economics.  So they have an interest in exposing less information to the patent office than they should, and they make a lot more money if they can get it through.  Evenif it's going to be overturned later, because that may not be overturned until the 15th one decides to actually    litigate.

          MR. KAIROUZ:    But the real question is whether patents are actually helping innovation or helping the lawyers, and I would argue that in the pharmaceutical industry, biotechnology industry, is absolutely helping innovation, and we wouldn't even have the biotech industry --

          MR. BURNHAM:    Let me push back on that for a second, only because I    know absolutely nothing about the industry and you have posed a very naive question.  One of the things that seems to be happening in the IT industry is the decentralization of innovation, and it seems to be harder and harder for the larger entities which have all the assets, all the technology, all the researchers heading up to innovate that the smaller players can't.  If you look at the biotech industry, the major pharmaceutical companies seem to be outsourcing more and more of their innovation.  That they're buying up the little biotech companies that you're funding, and as a result, it seems like that the argument that they make that they need patent protection in order to be able to invest in this huge R and D infrastructure to get the big hit drugs is less important than --

          MR. KAIROUZ:   But it's not about decentralization.  It's about the fact that it's takes about $100,000,000 to bring a drug from pre-clinical to    actual approval.

          MR. BURNHAM:    That's interesting.  So it's a regulatory burden that's placed on the pharmaceutical industry.

          MR. KAIROUZ:    It's not just a FDA problem.  It's actually you have to take the drug through pre-clinicals. You have to put them in a limited   number of people.  You have to make sure it's safe before you disseminate it.  It's $100,000,000 with a 10 percent chance of approval at the end of the day.          No one in their right mind would ever fund something like this, unless it had a pot of gold at the end that if I do it for 10 companies, nine of them would go bankrupt, but that one company out there would make the return. So the bottom line is that there wouldn't be investment in the industry if it wasn't for the patent office.

          MR. TAPLIN:    Look, I would argue that Jeremy faces the same question, your company, in terms of --

          MR. PHILIPS:    It's not what I do.

          MR. TAPLIN:    I'm saying that News Corp is making some very large    investments, and they know that half of them are going to go south.

          MR. HEESEN:    It's a huge difference, though.

          MR. TAPLIN:    I mean, Tom Rothman is making a lot of investments    that he's not sure -- in terms of betting $100,000,000 on a film, $150,000,000 on a film.  They have no idea if it's going to work or not.

          MR. KAIROUZ:   But, again, they don't have to.  They don't have to.    You can create a film with $500,000 or $2,000,000.  You don't have to spend    $100,000,000.  We all know how many flops where people have invested   $100,000,000 and nothing came out of it.  I mean, look at the Brothers    McMullan.  Very little amount of money was invested, but it was a big success.          But just to finish my point on the IT industry, I would challenge any of the VCs in here to say that patent has been a driver for our investments in IT and communication for anything more than 10 percent.

          MR. MEAKEM:    In answer to your question, Peter, my operating company    would mean any company that the IP is worthless, right.  Maybe there's some abstract case where that's not true.

          MR. SEMMELHACK:    For a patent protect.

          MR. JARVIS:    What about defending work against IP challenges?

          MR. MEAKEM:    Someone mentioned before, what you do have to make sure you're doing is you have to look at it defensively and say just do some prior

art search and make sure you're not walking into a problem.  But it turns out creating IP, which will be an effective barrier, which will allow you to abstract that normally problematic business model --

          MR. MORGAN:    Unless it's a cross-license, when you get into the    fight, your only true leverage against the other company is having cross-licensing capability.

          MR. KAIROUZ:    That's for the lawyers.

          MR. SEMMELHACK:    My other company is a wireless software company,    and it's not directly --

          MR. BURNHAM:    You're supposed to say your former company, not your    other company.

          MR. SEMMELHACK:    My former company.  So you watched what NTP did    to RIM, right, you probably all know about that, but now what's happened is    that case is embolden in lots of other patent holders, and they're suing  everybody on the planet that has to do with wireless.  And so a small company,    it doesn't even matter if it's legitimate, they get buried in discovery.  They will just get murdered by lawyers, because they just can't -- they're like okay, whatever.  So the amount of market power that it gives them is ridiculous.  And    so that's why when a new company comes out, the worst thing in the world I think is to try to have them start thinking defensively immediately.  So what we're doing now is all wireless, but there's lot of things about to do what you said, do a little bit of prior art.

          MR. MEAKEM:    I think you try as best you can to establish free of the operator.

          MR. EVSLIN:    I think the problem that Peter is talking about is    a very real one, is a problem with the legal system and not the patent system, and so it doesn't only apply to patents that lawsuits are a one-way lottery.  So if you step up a level and you start awarding damages, like the British system, start awarding costs --

          MR. HEESEN:    That's never going to happen.  That'll never happen in    this country.

          MR. EVSLIN:    But the reason those patents are effective is because    the way the legal system works -- the reason those patent trolls are effective -

          MR. BURNHAM:    It also has to do with the fact that the patent system    creates a complete monopoly, and one of the interesting things that John said --

          MR. EVSLIN:    But there's no price on taking a chance.

          MR. BURNHAM:    I understand. There's two -- but if there wasn't a   complete monopoly, even if there was no price on taking a chance, then it might    be a different situation.  What John brought up --

          MR. EVSLIN:    No.  No.  Brad, let me finish the thought, though.  If    there was a cost to a frivolous suit, if there was a cost, so then you would    do your diligence in establishing a patent.  Otherwise you're going to end up bearing the cost if you will not to get damages.

          MR. MORGAN:    One problem there -- and I think this is the big difference with copyright and why I think there is a difference in policy    that applies -- is that in patents there's extraordinary ambiguity.  In    copyrights there's clarity.

          MR. GROSS:    What's a derivative worth?  What's substantially similar?

          MR. MORGAN:    But to a greater degree, with patents, in many times,    it's much more ambiguous as to whether something actually might use -- might    do something similar.  Many of the copyright cases, though, it is actually    around copying.

          MR. BURNHAM:    That's actually the point that I was going to make on    what Jonathan said earlier, that there is some similarity between copyright and patent, that copyright seems to be a leakier bucket.  It seems as if there are -- it's harder to nail it down. The derivative works are a little bit looser, and so for the copyright owner, the value of pursuing litigation is probably less, because you know, they don't have quite as much control.

          MS. SOHN:    Right.  You can't go after everybody who violates your    copyright.  Some uses are just unregulable.  But everybody can use a peer to peer, but not everybody is going to invent a new device or business model.

          MS. RACINE:    But it's almost as if in copyright, there are certain    provisions like fair use, the whole fair use doctrine which at least acknowledged there's going to be ambiguity.  In patent that doesn't exist.

          MS. SOHN:    (Inaudible) Dan Burke and Poke Wagner at University of    Pennsylvania, and they all said exactly the opposite of what you said. That patents are clear and copyrights are ambiguous.

          MR. SEMMELHACK:    Brad can have a copyright.  I can have a copyright.    We could sue each another.  We have a court to figure out what the deal is. It will be up to the courts to figure out what the deal is.  With patents there's a third party still.  There's a sort of responsible third party that stems that, "Yup, this is a unique invention." And I think that's what the difference is a little bit, is that copyrights is, "I have it. I just wrote a copyright.  I have it.  It's done." The court now has to figure out whether it's legitimate.          We're saying -- and I think Albert said this in the very beginning -- which is the process of getting the expertise that is in place is highly suspect and it's highly manipulable and it's not become a strategic asset for companies who are    not innovating but are actually litigating.

          MR. TAPLIN:    The only reason I was trying to make the comparison    between copyright and patent was to Irwin's point of having a liquid market.  In other words, if I own a copyright, it's in my interest to license it as many places to anybody who wants to sing that song, whether it's in a cabaret or anything, and then I know I can sell that copyright as a proportion of net publisher's share on the market, any one of 30 buyers who are buying lots of copyrights and it's easy.  These deals, copyright deals get done every day of the week, and I've got 50 of them, and I can show you how much I earn off of them.  Bang, you buy them.  There's a market.

          MR. JARVIS:    If you have 30 seconds of a ring tone, it's not easy    to copyright.  It's very hard.

          MR. TAPLIN:    Well, that's a unique situation that's getting worked    out.  There's a six billion dollar ring tone market now, and I promise you, the    publishers, the copyright holders are getting paid.  So it's not that problematic.

          MR. WILSON:    When I wrote my blog post saying that maybe all patents    should be abolished, one of the things that was written fairly commonly in the    comments and fairly frequently in the comments was the notion that patents protect the little guy, and the idea was that you can't go into a potential    partner or customer or investor without patent protection because they're just    going to steal your idea, and therefore, you need that intellectual property protection. A lot of people seem to believe that.  I find that personally to be a false hope that patents are actually going to help you at all and that it    gives you any protection.

          MR. BURNHAM:    Related to a comment that Irwin made, that without    that, you have to back someone that can field, hit and everything.  Complete    team.  Not just a quirky inventor who creates something.  And there's an interesting question about whether or not, from the perspective of the consumer benefit, backing that complete team is a good thing, because it may mean that you're going to have more -- a larger number of diverse teams pushing innovation along multiple fronts as opposed to inventors flipping technology into larger entities that may have conflicts about bringing those things to market. I mean, there's an interesting question about whether or not that's good or bad to force --

          MR. WENGER:    I think the hope of developing a truly liquid market for patent is a very long way off, because patents are about ideas, and the value of ideas is very, very low.  As most investors know, it's the execution on    most ideas that determines whether -- so I can have many, many ideas that I    could potentially get a patent on, but to establish a market for the value of    these patents I think is very difficult, because some of these might turn out to be incredibly valuable on the right execution, and not at all valuable.  So the gap between outcomes I think can be very large.

          MR. KIRKPATRICK:    But I do think the value on patent would have to    be (inaudible).  "Okay, I've bought this patent.  Now I have to find some really smart people to implement it." You're back at stage one.  You find really smart people, it doesn't matter. They'll find another one anyway.

          MR. KAIROUZ:    Actually, I'm aware of a couple of companies that   either have been funded by VCs or about to funded by VCs, that are out there    acquiring patents and not snub the idea to go and sue companies.

          MR. SEMMELHACK:    That should be totally illegal.

          MR. KAIROUZ:    But it's legal.

          MR. SEMMELHACK:    But it shouldn't be.

          MR. WILSON:    What Irwin is suggesting is that a marketplace for    intellectual property is ultimately the answer.

          MR. SEMMELHACK:    That's not a marketplace.

          MR. GROSS:    So the argument is they sue people today because that's    really the only way to get any value. Imagine a world in which we have a contract system.  But I mean, it's exactly the way every contract system    we've ever put in place works.

          MR. SEMMELHACK:    The problem is it's not idea versus idea.  It's your law firm versus my law firm.  I can't afford $100,000,000 lawsuit, therefore, the facts of the case do not get argued.

          MR. MORGAN:    For a start-up, you can't even think of starting up for    a half a million dollars.

          MR. GROSS:    So you have to have a mechanism that's more efficient than litigation.  That's the issue.  So how do we get there?  Well, how did we get a contract system that works?  Well, how did we get to a stock market system    that works? Imagine every time you went somewhere and you decided you wanted to    buy an office chair or a pen, the question was you take the pen off the shelf, you promise to pay the merchant, you put in a PO, and then you don't because you figure well, let him sue me, or vice versa. If we had to resort to litigation    for every transaction we engaged in, the market system would break down. But it doesn't, because --

          MR. BURNHAM:    Irwin, I think that's unfair.

          MR. WENGER:    Because some rights are very valuable and we should    issue very few of them.  I mean, cable monopolies are very valuable and we    issue very few of them.  Patents can be very valuable.  We should be issuing    very few of them.

          MR. TAPLIN:    But the marketplace would figure that out.

          MR. BURNHAM:    The problem is there is no way to establish the    market.  I think that you have a unique proposition that, as Albert points out,    depends as much on execution as on the idea, so it's very hard to value that    early without the execution, and you don't have any emphasis to negotiate on   behalf of the patent holder because the consequences for you of not negotiating    are nil.  Whereas, if I'm talking about the pen that you used as an example, there is another pen sitting next to it that if the deal or the contract on this pen I don't like, there's another pen that's functionally identical that I can pick up.  So it's going to be a very hard problem. I'm going to take this    opportunity, because it's a quarter to 4:00, believe it or not, and I'm going    to take this opportunity to try and bring the conversation back together, and back up a level, and perhaps talk about a summary of all of the things that we've talked about here today, and I'm going to need help on the summary. I'm not going to do it all on my own. But essentially what we've been talking about here is the fact that the environment has changed.  We are now in an environment where information technology, which is the world that many of us live in, is moving beyond the core infrastructure investment that has been characterized in the venture capitalist industry for the last 30 years, and moving into an application space where we're investing sometimes in competition with major media companies, sometimes in partnership, but we're investing much more in not    even in software, in services and in services that have content or data embedded in them.  As a result, we're all of a sudden finding ourselves interested in   what happens as major distribution capability, like the telcos or the cable companies, can reach up into the applications layer and begin to, you know, compete with us in that applications layer and using some of the advantages of the controlling the distribution. We have an interest in copyright and the liquidity of that market and an interest in patents and the liquidity of that market.  So I guess I'd like to just make a go around and get a final thought    from everybody on what we as venture capitalists should be doing and how we   should be working with policy folks and academics to ensure that we innovate,    that we have access to innovation, that our companies -- our portfolio companies that have access to innovation, and that consumers end up with innovation in their hands.  So, Gigi, why don't you kick it off.

          MS. SOHN:    Well, you know, I know that you guys are small, you're    small entities, I mean you're small businesses.  I heard that.  How many    did you say, 40,000?

          MR. HEESEN:    4,000.

          MS. SOHN:    Doesn't matter.  Your influence belies your number, and    your absence in the policy process, frankly, is -- I think is hurtful --    ultimately hurtful on the things you're trying to do. So, I know -- I'm a policy and (inaudible) it's easy for me to say, but organizations like mine are here    essentially to sort of bridge that gap.  And one of the things we try to do, we know that consumer groups alone can't move policy when you're talking about fighting the telcos and Hollywood and what have you.  We need to have  corporate partners, and we'd just love to see you more engaged.  It doesn't mean you have to be on the ground every day.  We track this stuff every day on your blogs.  There are a lot of things you can do to at least keep apprised of what's going on.  So we have all sorts of NGO industry coalitions that you can participate in as much as you want or as little as you want around all these issues we talked about today.

          MR. FERNANDO:    You know, I think we talked a lot about some of the    challenges here in the US around the regulatory issues.  The one thing I would mention is a lot's being solved outside the US.  We're a company that isn't doing as well in the US as we are in other markets, and some of those things like tomorrow's mesh networks, other types of innovation are for people with fundamentally different economic situations are going to flow back into the US and maybe impact all of these discussions and stuff.  I think that's one thing to keep in mind. And then this macro shift of the technology to the services model is going to come abut with some of the traditional services, and I don't know what the answer is, but those companies are going to want to share our sort of domain as it were, which is very different out when you're selling things one at a time off a shelf or on a license, and I'm not sure what the right answer is, but I'll be interested.

          MR. ROTHROCK:    I'll just make a comment about the participation in    government.  Speaking for at least my venture capital group, we have some very I would say tough rules we live under.  We have to return capital to our Investors, and that puts a time frame and a return expectation on our activities.  And it's interesting, we have a very complex business.  People   products market, but it's all measured by one number at the end of the day.    It's just right down to that number.  And if you make that number, then you get to do it again.  If you don't make that number, you go away.  And unfortunately, I think there's a real mismatch from the policy cycle and our cycle.  And so what I can do in two years or three years, unless I'm -- one thing I learned today was the timing could be really good right now that I have an impact because of some of the things you mentioned, and I'm very educated today because I'm really not plugged in.  So I think participation is hard, because of the constraints we live under. The second thing, as we've  mentioned a couple times, is we have a lot of choices, because our mission is to serve our LPs a return.  So we're not constrained to working with telcos or whoever.  We can go anywhere we can find.  I spent the last three years working in energy.  And you talk about a scary place to be. The third thing is my industry is 100 percent dependent upon entrepreneurs.  If I can be an entrepreneur, I would be an    entrepreneur, but I unfortunately didn't have the DNA that makes an entrepreneur.

          MR. SEMMELHACK:    Insanity?

          MR. ROTHROCK:    I mean, I tried it once.  So I think it's not just us. It is the entrepreneur, which there are probably 1,000 to one entrepreneurs to venture capitalists. I think that would be a good organization to engage -- not organization, but good group of people to engage. Sort of the final thing I would say, I listened to the patent discussion.  I didn't comment, but patents matter a whole lot.  If they didn't, IBM, Texas Instruments, Microsoft and every other major corporation, AT & T, wouldn't bother, but they do bother. It may not always matter in the business you're in, but it matters a whole lot if for nothing more than it creates a discipline, thinking about innovation, documenting it, and making it work.  If nothing more than just a process.          So I'm a big believer. Especially in health care.  It's not just $100,000,000, it's 20 years.  It takes 20 years for a drug to see the light of day.  Or 15 to 20 years.  So all of the stem cell stuff people are claiming it's going to save our lives tomorrow, maybe, maybe my kid will have  a chance.  So, again, there's sort of the time dimension that hasn't been discussed.

          MR. O'BRIEN:    I'll be short.  Ithink -- we're a very young business.    About 20 people strong.  So the reality of our ability to influence the macro    environments on some of the large scales that we're talking about today is, of course, very small.  So on issues like patents, we have to be a very technology focused business.  So we apply for a lot of patents responding to our market if you will.  And I think what's really interesting is some of the comments Habib and others made about sort of the rational (inaudible.) And for Google, by the time you're as big as Google or close to it, you have other ways in enterprise of representing your own interest.  But I think what's really interesting about    things like national (inaudible) organizations have the potential for them to participate, is really for a entrepreneur, especially very young and growing businesses, we don't have a great way -- at least that I'm aware of (inaudible).  While individual venture capitalists can certainly maximize their own interests in any number of ways collectively, and certainly we as our (inaudible) we're part of that community and don't have great ways. So it would be interesting to see certainly other ways for those organizations to get involved.

          MR. JARVIS:    I'm struck from this, especially the last one that I   was attending, being a VC isn't necessarily all strawberries and cream. As the entire economy rises up the application layer and gets smaller, it changes radically the size (inaudible) and God knows, I'm not – I couldn't be you either so.  Nor could I be an entrepreneur. I think there's two things.  One is that I think you can support the uses that make the new world applicable.  You have the money and power to do that.  So if you take (inaudible) and said let's put a sale wrapper on that, if that works and if an advertising wrapper works, then bit torrent is no longer a problem.  Bit torrent (inaudible) and going to start    to melt away.  And you have the power to do that with your purse.  The second is that I do think that activate is the fourth one.  I think that you especially, Fred, have proven the ability to create a media voice with your blog.  And one thing I've learned about (inaudible) VCs from you is that you both have a unique    ability to abstract the world and to sum it up in principle a smart way to talk, and I think you have the ability, in spears of influence and money, to in fact affect the debate, and I would urge you to do so.

          MR. GROSS:    So I guess I would say as a venture capitalist -- and I    would agree with what Ray said -- I was pretty encouraged by the discussion    today, and you know, things I agree with, things I don't agree with, but by    the terms of the discussion, because the nature of the policy debate that    we're having today, not to suggest that it's not important, it is, it's very    important across a wide range of things, but what we know and identify today, a fundamental failure in the existing structure that supports innovation, in fact, underneath all the comments today, people were talking about the degree of the innovation in the application layer, the breath of investment opportunity both in the United States and external, the transformation of the media model, all    of that means that the engine that underlies venture capital, the entrepreneur innovation is working.  And after a few years of it being  kind of desolate on the landscape and wondering whether or not people were going to do this again, and whether the last stock market crash was going to take the industry down and change it in some irreparable unpleasant way, I was encouraged by today's debate suggesting that the fundamental processes and were there any things that we can still do, the fundamental processes are still in place, and that means there's a lot of opportunity out there for everybody.

          MR. LEVANDOV:    I would say as a venture capitalist, I guess over the    last 10 years, I've deployed probably about 150, 200 million dollars into   start-ups, and it's always been the case that at the end it sort of torpedos, find the innovation, find the team and just go for it, and there really hasn't been a lot of friction coming back, in my experience, because of copyright and patents.  But having said that, I've also seen in a lot of approvals of portfolio companies and CEOs to invest in policy in lobby groups.  We're doing that with Dakota to an extent on the privacy issue. So that's been a case where we've been pulling the catalyst through the CEOs at portfolio companies to spend    more money on lobbyist groups, and I think that is the great way that the VC    community can participate, as well as through national organizations where    there has been some lobby efforts done on the part of the organizations.

          MR. PHILIPS:    I want to say firstly thank you to Brad and Fred for    hosting what I thought was an extremely interesting conversation.  And I would    say the main thing I thought was extremely encouraging to hear a group of people talk mainly about some road blocks in innovation, because most days I hear more the discussion is about how maybe things are being over funded, there's too much innovation, so forth.  So the fact that the sort of the potential, you know, what seems to me be the very vibrant in the community, there's even more upside (inaudible).

          MR. SEMMELHACK:    One of the things we didn't talk about, and it's    probably a good thing because it has a lot of ambiguity, but as a small company to look at, we're going to be doing a lot of things open source, and open source -- I think the shoe hasn't really fallen in IP, because for whatever reason, I think that that question is still out there, which is that is a liability.  If you are small or any kind of company with open source infrastructure, do you hold yourself vulnerable to companies coming after you?  Microsoft occasionally will rattle their sabre saying that Linux violates some 600 of their patents.    And that's not to be ignored.  And I think you know, we can argue --

          MR. WILSON:    Who in that model is violating those 600 patents?

          MR. SEMMELHACK:    Anybody using Linux.

          MR. TAPLIN:    They got bigger fish to hit than you, pal.

          MR. SEMMELHACK:    I understand.  It may be a wacky topic, but it's out there.  The whole open source thing, everyone thinks it's free, and it is    free, but there may be a cloud on the horizon, which is an interesting thing    to think about as a VC.

          MS. RACINE:    Having lived in a world of what I would call venture    philanthropy, looking at open innovation from the not-for-profit side hoping that it will eventually go over into the for-profit side, I find myself in a very interesting space here kind of understanding what the VCs are thinking, but with a little bit more to expect, you can sort of throw money at things or have been able to throw money at things without having been able to think about the same kind of return on investment, but also, at the same time, appreciating the people like Gigi who can create the frame work and the architecture to move the kind of open innovation, because the foundation that I ran until recently was started by the founders of Red Hat, how Creative Commons and, again, Public Knowledge move this kind of innovation forward is particularly important.  And I think this kind of convening reenforces that whole dynamic and that ecology.  And so it's a shameless plug.  I will tell you that Gigi does a brilliant job in    Washington, and to get involved, and actually financially offer some support    would be a good thing.  Again, looking at from a perspective of a what I would    call a philanthropic VC.  So I'll just close it up, and she's the only other    woman in the room, so.

          MR. WILSON:    Well, I want to thank everybody for coming first and    foremost, and I also would like to say that I'm a very optimistic person by  sort of temperament, and I'm particularly optimistic about the power of technology, particularly digital technology, to transform markets and also society, and certainly governments.  And I think the two places where    that's going to happen, it's going to really be enforced in a lot of things that we all want to see happen is globalization and the fact that technology has made it such that innovation is now happening all over the world.  Those countries have    different rules.  If those countries start to outperform our country, then our government will be forced to respond.  And the other thing is in the -- as Jeff talked about, in the consumer, the consumer is now largely in control. I think that we've opened Pandora's box with a lot of this Net Neutrality stuff.  Pandora is not going to go back in the box.  Consumers are not going to put up with PCs that are now closed. They're not going to put up with U2 videos that don't look as good, and politicians will get fired if that happens.  So I think really what the policy people, whether it's Gigi or anybody else who's in Washington fighting these fights, I'm very happy that you're doing it and I'd like to find ways to support what you're doing.  I think it's hard as Ray pointed out for VCs to spend too much of our time in Washington, DC in front of hearings and stuff, but we should all figure out how to help make it easier for you to do your job.

          MR. MORGAN:    I think one of the -- I think something that the  venture capital community could do that can help entrepreneurs, because we're    sort of looking forward and attacking the problem and not thinking about   public policy, is that just as most VCs have sort of a network or circle of    formal or informal advisors, they'll have someone to help you talk about   enterprise sales and someone can come talk to you about early stage, you   know, running your books and talk about marketing or technology issues, that they start bringing into their circle of advisors folks on public policy. Rich mentioned we do actively support lobbyists in Washington because we operate in a world where privacy is important, and what we did in the beginning of the company, we recruited as an advisor board member a former chairman of the House Commerce Committee, and we didn't talk to him that much, just every three, four, five months we would call him and ask a question, but there's a lot of things    that we did or did not do because we had someone who would say, "Well, don't    worry about this bill, I had dinner with Tom DeLay last night and it's not    moving this session."  But it was less even than that than more just some good advice about what to do, and I think that's something that early stage companies    don't have and VCs haven't thought about, just to develop some relationships that you can help connect your companies to in early stages, and also on copyrights and trademarks as well.  Just to have some people that can help give advice and just bits along the way.

          MR. BLONDER:    I'd also thank Fred and Brad for having me.  In terms    of what I think the venture capitalist community could be doing, I think the    comments did a very good job of communicating in congress what's going on.  I think congress people don't really know what's going on unless they're sort of told, unless it's brought to their attention.  There's some way of communicating with congress people.  "If you make this policy decision, we're going to shift our investment this way." I mean, the common theme I hear is we can shift our investment easily from here to there.  What congress people here is Wall Street saying, "Oh, the investment is going to dry up."  (Inaudible). And as far as having a circle of advisors, I think that would be a really good idea.  Some of the issues that were discussed today are issues that Benkler's been hammering on for a long time, others have been hammering on for a long time, and a circle of    advisors can sort of see these things as they come up. One of the issues that I work on is (inaudible), which is always sort of an ownership issue.  You have two stations.  (Inaudible).  It's another place to look that you wouldn't even    think about on the horizon (inaudible).  And so that's about it. Communicate to congress as it's happening.

          MR. KAIROUZ:    So I agree that VCs should help change efforts.    Probably the best way to do it is through the NVCA, which is an organization set up today with a collective voice, but I would strongly argue that the efforts should be focused on putting pressure on the government, dismantle regulations    through deregulation, not through regulation.  In other words, let's not bring in new rules on top of existing rules.  Let's disband the rules that creates the monopolies in the first place. I would also go back to the point that was made earlier that the real stakeholders here -- I mean, we're happy to help, but the real stakeholders are the people who are trying to compete for those properties.          I still think that regulation is required in certain industries at certain points in time.  Specifically in areas where we need catalyst to attract capital into areas of national interest for health, for environment, etcetera.  So we talked about biotech industry being one. The energy industry being another.  Capital would not have been available if it wasn't for regulation to at least trigger that.  But once the industry's established and enough players are out    there and there's been a track record of success in creating new companies, I    think the regulation should be dismantled. On the issue of patent, I think    the patent system is destroying itself over time, and a good point that Fred    made, in a global world where no one else respects the patents, who cares about (inaudible).  So it's a self-fulfilling prophecy in my mind.  I don't necessarily care if they're around, but I'm not betting on them.

          MR. KIRKPATRICK:    We don't really see funding.  We're sort of down    in the trenches in the development of the application layer, and the kind of    people I spend my time talking to are grad students.  So I can tell you actually sort of point by point whether rules and regulation are currently killing innovation.  On Net Neutrality, I don't know. It doesn't seem to be having an affect so far.  On patents, doesn't have any affect.  We tell people ignore other people's patents, file provisional patent applications.  Basically make    something users will use.  So patents have no affect either at the moment.          Copyright, that does have an effect.  There are often people who have ideas and we say, "You do that, you better have, you know, $2,000,000 to pay your lawyers to defend yourself against the recording industry." So it seems to me the big danger down in the trenches is copyright.

          MR. WENGER:    I thought it was a really helpful discussion, because    there were sort of lots of different angles were brought to the table, and I    certainly walked away with some really new thoughts on all the different areas    that were being covered. As far as the VCs go, I don't think that there's much of an obligation or utility necessarily to be deployed in the political process, but I do think that the market structure or knowing market structure influences the investment decision-making. And so some information about it seems to be useful, because I often recall meetings where people say, "Well, that's not nothing we'll invest in because there are only three mobile carriers and they're not going to let this onto their deck and it's too hard to get onto the deck."          So I think that there are areas in which the market structure is going to impact on the investments, and whether the time frame -- I don't think there's any lineup on the time frame where you can say let's get involved with the lobbying by the time that gets around, but I think it's a bookmarker for both entrepreneurs and for investors.

          MR. ASKIN:    I think this was a wonderful -- at times overwhelming --    meeting, but I think it underscores what the big problem is.  I go to a lot of meetings and they're either VC community-oriented or innovator-oriented, or    entrepreneur-oriented or policy-oriented. We're all living in our own

eco-chambers, and I feel like so much of what we discussed today is basically    lost to the wind, because we could not have this meeting in the presence of    the front line policy makers in DC. I don't care whether we speak with one voice or we have a quick sound byte or five principles to promote innovation in America.  What is more important is that policy makers, be they the big wigs or front lines, you know, the guys writing the policies, don't even know what the U2 of today is, let alone what the U2 of tomorrow looks like.  So for me, it's more important that we go to their doorstep on mass and show them what could be -- whether or not we have a clear policy image. All they have to know is that there are people out there giving them a picture of what the world looks like, and then craft the policy that they think is going to best enable that to happen in America. To that end, Jeff and I have run a couple of events in DC trying to    bring the DC investment and innovator community to DC, and even actually managed to get 100 policy makers in a room together.  What we haven't really done up until now is to actually bring the VC community into that room with them.          So I want to speak for Jeff and say to the extent that you folks want to use us as a free vehicle to get to that community, we're more than happy to front for dinners and bring you all down there and force the policy makers to sit in a room and let you explain why you're taking your money to Bangalor, why you're taking your money to Taiwan, why it's not coming to America, and show them what the world could look like if this policy structure in Taiwan were dropped into    America, how difference America could be.

          MR. WILSON:    It's funny you say that, because when we put together the invitation list for this meeting, we wanted to have people from the policy    world.  We didn't know where to start. We didn't even know who to invite.  We    did get a few people here, thanks to Laurie and you and Marvin, but the reality is, that's not part of our network.  This is our network, and we didn't even know where to start with people in DC. So I don't know if that's a good thing or bad thing.  I think we've heard arguments for both sides of it, but clearly, that is a gap for at least our perspective.

          MR. ASKIN:    You're not going to get them to come up here.  They can't get them to Silicon Valley.  You may get one big wig who's not writing    policy, and none of it trickles down and translates to the guy who's actually writing policy.  So, I mean, if we can bridge these two communities and bring you to them, it changes the whole thing.

          MS. RACINE:    You have to go to the belly of the beast.

          MR. AMMORI:    I invited some people who would have been very helpful    on the subjects.  They were very weary of (inaudible).

          MR. HEESEN:    I think it comes down to, from MVCA's perspective,    priorities priorities priorities. These issues, frankly, have not been    priorities of the venture capital community.  That's just -- that's just    the reality. You go through -- we have a huge matrix.  We look at all the issues.    These issues have been there, and frankly, they were at the bottom of the    list.  You know, you look at patent reform.  Huge on the life science form.    You go to IT people, it is -- they just don't talk about it.  Copyright is not    an issue.  Not at all. Net Neutrality, we have gone to VCs over and over again.  Most of them walk out the door and say this is just not an issue that is important.  What's important?  Immigration.  What's important?  Sarbanes-Oxley reform. Those go directly to emerging growth companies.  Those are the issues that we need to look at. And once again, priorities priorities.  You don't want to be running to congress with six things. You want to run to congress with one or two things.  And right now, those two thing are Sarbanes-Oxley and immigration, and when you talk about other things, you talk about competitiveness, and what that is is why are VCs going over to aim today. That's an issue. When I look at these issues too, I look at it from a purely political    angle.  Is Net Neutrality going to pass?  Very likely.  Why?  Because some  big bill has to pass before the November elections.  There's not much else out there for the telecoms.

          MR. EVSLIN:    It's not going to be Net Neutrality.

          MR. TAPLIN:    No.

          MR. HEESEN:    No.  A telecom bill is going to pass, and whatever's    in there, it's going, because the voters -- the policies makers have to go home at the end of the day with something, and it's not going to be the immigration law.

          MR. ASKIN:    I say it's not passing.

          MR. HEESEN:    Something has to pass and there's not much else out    there.  Patent reform, there's nothing (inaudible).  So these are not issues    that I look at from six months out and say I've got to do something about them, because, you know, politically, we're just not there.

          MR. EVSLIN:    I appreciate your asking us here to tell you that your    priorities are wrong, and I think they are, with all due respect.  And I think    you clearly got competitiveness as a goal.  You know, Sarbanes-Oxley,   immigration reform, do that.  But I think right now, the greater threat to    the competitors of the American technology industry is what's happening    in telecommunications.

          MR. HEESEN:    Which is about 12 percent of our industry.

          MR. EVSLIN:    No.  I think a lot more of your industry -- and I'm    usually more optimistic than Fred and not less, but now I'm less optimistic,    and one of the reasons why I'm less is now the monopoly on lobbying that the    bells have which they didn't have before, just on infrastructure, because    they were faced off and neutralized by AT & T and MCA against the Rbox, so    neither of them was a force for good, but together that were a force for    stalemate, which was constructive. The good side is you can do a lot more than you think you can.  Jeff doesn't get as much credit for what he did with the bond group that he put together that lobbied in Washington -- voice over wouldn't have happened in the United States without a fairly small but very effective intervention, and that can happen.  There was a lot of resistance.  There wasn't enough money, and there was a happy happenstance of stalemate between the Rbox and the long distance carriers, but never the less, the intervention in Washington was critical to the success of the early VoIP companies.  And I'm telling that story not to praise Jeff, but to make it clear that small interventions can have an effect. But the other thing that's    pessimistic today from a nationalistic point of view is we can really screw up    a lot -- before we were so much better than the rest of the world in terms of    mobility and capital and other things, that we still had a huge lead.  Well,    it just isn't true anymore. So we don't have to screw up very much to lose out on competitiveness. So now if we don't have a good telecommunications infrastructure, if we don't have a good method for dealing with patents and intellectual policy, then there are other countries that do. And so the torch quickly passes from our hand.  We don't have an automatic hall pass anymore.  And that's the way it should be.  I think the world should be globalized.  But in that globalized world, then we have to do a lot more of keeping our own house in order if we're going to keep the level of opportunity  here that we need to.          Shaw wrote the reasonable man sees the world the way it is and adapts himself to it, and the unreasonable man tries to change the world to be the way he thinks it ought to be, therefore, obviously all progress depends on the unreasonable man. Don't be complacent and say "this is the way it is."  "This law can't    pass."  "This can't happen."  We need to de-monopolize communication, and so   we should.  The existence -- and I'm not just being unreasonable --  existence for business worked in other countries in the world. We need to reform our litigation as a whole and not just our patent law. We can do that.  And we have to do those things because they're doable, and now because the competition,    meaning other countries, are going to do it.  I'm sorry to be on a soap box,    but I think you raised exactly the right questions, and so you deserve    frank answers.

          MR. GILMER:    Thank you very  much.  My brain hurts.  Lots of great    ideas today.  That's all I have.

          MR. TAPLIN:    Well, I feel pretty strongly about this Net  Neutrality.  I think we grew up in economics 101 hearing about the tragedy    of the commons, which was the notion that, you know, you let too many cows into the field and then everybody gets hurt, right. So I think a lot of the law  makers -- and, Jonathan, I totally agree with you -- are still living in an old-fashioned economics world that don't realize that open source and the net have changed everything.  And the net, an open net is the commons.  And it's not a tragedy, it's the thing that drove most of the innovation in the last 20 years.  And it's not -- it's a classic, you know, I teach my kids about public good.  The fact that I use it doesn't mean you can't use it.  And that thinking has got to insinuate itself into everything you do as an industry. And if you think about the people you finance, they're in there -- whether it's Google or Ebay, they're in there trying to get this.  They're not pounding on the table yet.  They're not helping Gigi enough yet, but they understand what's at stake here.  That the whole broadband internet could go back and look like the cable television system.  If that happened, that would be the tragedy of the commons and that would be a bad thing.

          MR. PULVER:    All right.  Thank you for the invitation to be here, and I've enjoyed listening to everybody, and just to add a few pieces.  I think    that from the venture community, it's absolutely important to be proactive    certainly in these businesses that you're investing in, to at least care    about public policy.  I can't really say you guys should be lobbyists on the    hill, but I think that one part of it, if you had a better ear towards what's    going on, there's lots of arbitrage opportunities that come up based on where public policy may go that may give you the upper hand. But most importantly, don't be complacent.  I think that our future's at stake here, and I really think that there would be some people with some aligned interest that screw everything up for our collective future beyond telecom, and what I realized -- and I do have experience in this space unwittingly -- in 1996, I had a day    job.  I used to work on Wall Street at Kanter Fitzgerald, but I had a    nighttime job, I was on the internet. And through some hobbyist activities, I    happened to have been around the day that a petition was filed at the FCC    asking for the sale and use of intellectual software to be banned in the US and the makers of software to be regulated by the phone company. I then for three days got hundreds of e-mails from people mostly outside this country asking what I was going to do about it.  I didn't know what the hell I was going to do about    it, but I took action, and two weeks later I created the Voice On The Net   Coalition by going to my database of people on my mailing list, and I got 110 companies, some people as big as Netscape and Microsoft and Intel, and as small as Vocal Tech and IDT, and we've created a coalition that exists today in Washington, which over the years has morphed into a real organization, but does provide a voice for people who are really on the forefront for innovation, and people who do care about the value of the  application, the internet.  And I won't take the time now to go over the differences, but a lot of mistakes have been made I think in the last few years.  We're letting a slippery slope happen when a certain application known as voice is being treated as a service, and some people in Washington can't distinguish between the two.  Although on the internet, it turns out who would have thought a telephone company 15 years ago to be a phone company with no infrastructure where the customers pay for their own connectivity, and oh, by the way, that have no cap X.  To me that sounds more like Ebay or Amazon than a phone company, but that's the world we're    going down. And I think from a venture community perspective, it absolutely --    you get tremendous returns if you realize that the world -- it's outside your boundaries.  And to the extent you don't believe you can change the world,  I've learned that you can. So after the VON coalition was formed and the FCC did not act on the petition, I was around in the early days of Vonage because I sort of had the idea for it, and I was also doing my own thing with free world dial up    stuff, and in 2003, I kind of saw the second coming of voice over broadband,    but having lived through (inaudible), the last thing I wanted to do with the    phone company was to wake up and all of a sudden kill voice over broadband.          So I went to the FCC with my own petition.  I filed a petition asking for something pretty simple.  It may be lame, but I said that if voice communication starts on the broadband internet and doesn't touch a legacy phone network and ends up on the broadband internet, for that not to be regulated like telecom.          Now a lot of people said, "Why did you do that?"  I was trying to create if you will a high water mark to separate the world of the application from the world of the phone companies. And I went through a pleading cycle like -- so anyway, I find out the FCC doesn't have to put the petition out for public comments.  My attorneys told me that the day after I filed it.  10 days later they did.  And then I got the reply comments, and basically every phone company in the United States, more or less, was against it.  There were a few exceptions, but so was the Department of Justice.  So was the FBI. I ended up during that year going    down to the FBI to an unmarked location and being interrogated.  You know, I go    to the White House.  It turned out the White House was happy I wasn't liquidating subsidies.  But I didn't realize they were available.  And we go    down this whole path. And ultimately, almost to the day, a year later, February 12, 2004, the then Chairman of the FCC, Michael Powell, issued the (inaudible) that basically provided a high water mark, which was at the time the first and    only positive regulatory rule for voice over IP anywhere in the world.  And you    know, if anyone were to tell me it was impossible, I probably wouldn't have    done it, but I did it out of ignorance.  And I strongly encourage that any    of the VCs here, if the portfolio companies are being disrupted by potential policy issues in Washington, not to despair, not to give up.  And you don't even have to hire a lobbyist. Just get engaged.  And you'd be very surprised what one person and one voice could actually do. I've learned that one person really can make a difference, and that's my take away, and I think that to the extent we're worried about what's going on, being a bystander does not help.  Be engaged.  If you can get yourself to Washington and work with Jonathan and I or any of your peers and show up, I mean, I can't tell you how often over the last five years I've been in DC and people have asked me what does the venture community say.    And I have meetings third hand.  But I know your voices --

          MR. EVSLIN:    If you don't show up, by the way, Jeff just tells them    what you said.

          MR. PULVER:    So I think that we'd be much better off with an active    engagement if you can find the time in your busy schedules to be engaged.  But    anyway, thank you very much.  Thanks for having us all.

          MR. BURNHAM:    Well, thank you all very much for coming, and thank you all for the discussion.

          (TIME NOTED:   4:20 P.M.)
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